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PREFACE 


TO THE 


THIRD EDITIOM. 


The period wliich lias elapsed since tlie piiblicatiou 
of llic Second Edition of this Treatise, has been 
marked by important changes in the practice of the 
Action of Ejectment, as well as in other branches of 
our law. These changes are incorporated in this 
Edition; and they will be found to comprise many 
useful alterations, especially in the regulation of the 
Action as between Landlord and Tenant. 

From tlie practice which has of late years pre¬ 
vailed, of giving publicity to every adjudged case, 
however special the facts, or self-evident the pro¬ 
positions, the Author has been compelled to add 
above two hundred new cases to the present Edition, 
Some of them have been inserted only because 
the Author could not venture to omit them ,* but 
others will b6 found which determine points before 
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doubtful, and many which contain valuable elucida¬ 
tions of principles heretofore* obscurely laid down, 
or imperfectly understood. 

The* whole work has also been carefully revise'd; 
and llio Author trusts that his increased exjn*rience 
has enabled him materially to dirninisli its imper- 
Icctions : that experience lias not however reinowd 
the diffidence with wliich he lirst offered his 'Preatisr 
to the ]m)fession, nor tended to h'sseu his j*Tat(‘tul 
recollections of the kind indulgimci* with whicl. ilu* 
former hklitions were ri'ceived. 


IV, Sr.itji' vnt’s Inn, 
y'cc, 1 . 18 .W, 



NOTICES, 1831. 


11V slat. I W. 4, c. 7, s. 2, it is enacted, ‘‘ that in 
“ all actions brought in cither of his Majesty’s 
courts of law at VVcstininsler, by whatever forni of 
[)rocess the same may be commenced, it shall be 
“ lawful for the judge before whom any issue joined 
in such action shall be to be tried, in case the plain- 
‘Milf or demandant therein shall become nonsuit, or 
“ a verdict shall be given fur the jdaintitl’or demand- 
“ ant, di'l’endant or tenant, to certify under his hand, 
“ on the back, of the record, at any time before the 
“ end x)f the sittings or assizes, that in his opinion 
“ execution ought to issue in such action forthwith, 
“ er at some day to be named in such certificate, and 
“ subject, or not, to any condition or (|ualilication, 
and in case of a verdi(d for the plaintiff, than either 
‘‘ for the whole or for any part of the sum found by 
“ such verdict; in all which cast's a rule for judginonf 
“ may btj given, costs taxed, and judgmeni signtul 
“ forthwith, and execution may b(' i.ssutid forthwith, 
or ailerwards, according to the terms of such certili- 
cate, on any tlay in vacation or term; and the 
“ po.slea, with such certificate as a part fheijeof, shall 
“ and ina) be entered of record as of the day on 
which the judgment shall be signed, although the 
“ Writ of Distringas juratores or Habeas corpora 
“' juratoruin may not be returnable until after such 
“ day: IVovided always, that it shall be lawful for 
“ the party entitled to such judgment to postpone 
‘‘ t!u' signing thereof/’ 

lly section 3, it is enacted, That every judgment 
to be signed by virtue of this act may be enh'red 
“ and recorded as the judgment of the court wherein 
the action shall be depending, although the court 
may not be sitting on the day ofthe signing thereof; 
and every execution issued by virtue of this act 
shall and may bear teste on the day of issuing there- 
of; and such judgment and execution shall be as 
valid and effectual as if the same had been signed 
and recorded and issued according to the course of 
the common law.” 
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Section 4. Provided always, tliat notwithstand- 
ing any judgment signed or recorded, or execution 
“ issued, by virtue of this Jict, it shall be lawful for 
‘‘ Ibe court in which the action sliall have been brougtd, 
“ to order such judgtnent to 1)0 vacated, and execu- 
tion to be stayed or set aside, and to enter an 
arrest of judgtnent, or grant a new trial, or nev/ writ 
“ of inquiry, as justict^ may appear to rctjuire; and 
“ thereupon the party aHecb'd by such writ ofexecu- 
“ tion sltall bo restored to all that he may have lost 
“thereby in such matiii(‘r as upon the reversal of a 
“judgment by writ of error, or otherwise as the cotirt 
“ tnay thitik tit to tlirect.” 


Section 5. Providtul always, and be it furtlier 
“ enacted, That nothing in this act contained shall be 
“ deemed to frustrate or make void any provision ri*- 
“ lating to the issuing of any writ of habt're Jlieias 
“ possessionem contained in the ac t passed in the tirst 
“ yi'ar otThe reign of his present Maji'sly, intitu!<'d, 
“ yi// Ac/ /dr ihe more effec/nal Adin 'nusinttiou of 
“ Jfisf/cc ht England (ind Wales."’— Vide jxffjr 37b, 


The presiding judge in trials of ejectment has tin iv- 
Ibre the power of eertitVing eitluT under tin' Slal. 
11 (J. 4, 8.1 Weed. c.‘7(), s. 38, orStat. ] Wm. t 


e. 7. 


s. 2. 


Eeg. tJen. of the courts of King’s Iknch, (Join- 
non Ph'as, and Exchequer of Trin. Term, I Wm. 4, 
ii is ordered, “ That declarations in (jeefme/d may 
“ be served before ihe first day of any lenn^ and 
“ thercujron the plaintitf shall be entitled to judgment 
“ against the casual ejector, in like manner as iq)on 
“ declarations served before the essoignor tirst gcaie- 
“ ral return day .”—Vide page *234, 8vC. 
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ON THE 

“»• * * 

ACTION OF EJECTMENT. 


CHAPTER I. 

Of the Origin, Progress, and Nature of the Action 

of Ejectment. 

The action of ejectment is a fictitious mode of 
legal proceeding, by which possessory titles to cor¬ 
poreal hereditaments and tithes, may be tried, and 
possession obtained, without the process of a real 
action. 

The alterations, which from time to time have 
taken place, in the nature and uses of the action of 
ejectment, form a remarkable and important branch 
of the changes effected in our general system of 
remedial law. From being a mere action of tres¬ 
pass to recover the damages sustained by a lessee for 
years, when ousted of his possession, it has gradually 
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usurped the place of all the ancient remedies for the 
recovery of possessory rights to real property, and 
is at the present time the universal mode of trying 
possessory titles. The alterations have however been 
effected by the most simple and natural means; and 
in tracing the remedy through its several grada¬ 
tions, it will be found continually moulding itself to 
the condition of the times, and extending its uses 
and powers, as the progress of civil society rendered 
necessary or convenient. 

In the earlier periods of our history, estates for 
years, according to their present import, were un¬ 
known. Under the feudal system, war was the pri¬ 
mary object even of legislation; and it is therefore by 
no means surprising, that the interests of the inferior 
tenantry were then disregarded, and the remedies 
for the recovery of lands altogether confined to free¬ 
hold titles, vested in the superior landholders. The 
lords, indeed, seldom permitted their vassals to enjoy 
any interest in the lands they occupied, which could 
render them independent of their will; and, even 
when they did grant them a right to the possession 
for a determinate period, as a stimulus to increase 
their industry, such gratits were not considered as 
transferring to the grantee any title to the land, but 
merely as agreements or contracts between the lord 
and his vassal. 

The old writ of covenant, adapted at that time to 
the recovery of the term, as well as of damages, was 
the only remedy to which the tenants were entitled 
upon these leases. But this writ could only extend 
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to cas^ in wiiicb there was a breach of the original 
contract and the tenant was therefore altogether 
without means of redress, when dispossessed of his 
land by the act of a stranger, not claiming under the 
grantor. Great difficulties also attended the proceed¬ 
ings upon the writ of covenant. It only lay between 
the immediate parties to the grant, and, as it fre¬ 
quently happened that the tenant was dispossessed, by 
a person claiming under a subsequent feoffment from 
his grantor;- and not by t1ie grantor himself^ he was 
then, notwithstanding the breach of the original con¬ 
tract, enabled to recover only damages for the injury 
he had sustained, but had no means of regaining pos¬ 
session of the land from which he had been ousted, (a'j 

So regardless, however, was tlie law, during the 
first ages after the conquest, of grants of tliis nature, 
that until the time of King Henry III. this writ ot 
covenant remained the sole remedy ol the grantee, 
even upon a breach of tlie grant. In tliat reign the 
first symptoms of a more enlightened policy appeared; 
and by the wisdom of the court and council, a full 

remedy was provided for a termor, who was di.s- 

possessed of his land, against*all persons whatsoever, 
claiming under the title of the grantor. («) 

The writ invented for this purpose was, accord¬ 
ing to Bracton (ci), called the writ of qucire ejecif 
infra terminnm^ and required the defendant to show 
wherefore he deforced the plaintiff of certain lands, 

which A. had demised to him for a term then un- 

(rt) l» 4. f. 

B 2 
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ex|)ited, within which term the said A. sold ^ lands 
to the defendant, by reason of which sale the defend¬ 
ant ejected the plaintiff* therefrom. 


The language, indeed, used by Bracton (a), when 
speaking of this writ, may at first sight induce an 
opinion, that it was intended as a general remedy 
against all persons, even strangers, who ejected a les¬ 
see; and this interpretation has been adopted by a 
learned writer on the English law (6). On a minute 
investigation, however, it will appear that Bracton 
meant only to include the grantor himself, or persons 
claiming under him. One passage certainly militates 
against this conclusion, autem alius quam qni 
tradidit ejecerit, si hoc fecerit cum autoritate ei 
VOLUNTATE tradentis, iderq^te tenetur hoc juditio, 
wius propter factum., et alius propter autoritatem. 
Si autem sine voluntate, tunc tenetur eject or utrique, 
tarn domino proprieiatis, quam firmario: Jirtnario 
peristud brevef domino pr opr let ails per assisam novtp 
disseysinm, ut unus rehabea.t terminum cum damnis, 
el alius liberum tenementum suum sine damnis.’* 
But the difficulty is removed by the next sentence, 
in which he says, S? autem dominus ^yroprietatis 
teriefnentmn ad firmam traditum alicui dederit in 
dominico tenendum, seysinam ei facer e poterit salvo 
firmario TERMiNO siTO.” And it seems therefore, that 
in the latter clause of the passage first above cited, 
particularly from the omission of the word autoritate 
in it, Bnicton only alluded to cases where the grantor 


{n) Hnicton, 1». 4 . f, 2U(). 

{>'') fO’cvc.s, J’lii'. \ ol. I. [» ;;41 
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had eafeofted another, without intending thereby to 
injure his grantee, and such feoffee afterwards eii. 
tered upon him. This interpretation is also most 
consistent with the spirit of the times in whicli Brac- 
ton wrote. It was then held that a man could not 
enter vi et armis into his own freehold, and the writ 
of quare ejecit infra terminum is not a writ of tres¬ 
pass vi et armis, which, if it had lain against those 
not having a title to the freehold, it naturally would 
have been.. The old authorities {a) also, when de¬ 
scribing the nature and effect of this writ, invariably 
speak of it as lying in those cases only where the 
ejector claims title under the grantor. A sale of the 
lands to the ejector is alafco stated in the body of the 
writ. And indeed, if the interpretation here con¬ 
tended for be incorrect, it seems quite unaccountable, 
that, more than half a century after the time of Brac- 
ton, a new writ, namely, the writ of ejectionejirma', 


(«) Thus, in llil. Term, a Ed¬ 
ward J. “fn quare ejedt plaintiii' 
sl)all recover his term and damages 
by him sustained by reason of the 
sale.” (Slat. Ab. til. qua. ejet^) Jn 
the Reg. Brev. (p, 227.) “ I'uit hoc 
hrtvc inventtm per discretum virum 
Whilhelmum de Merton ul lermi- 
nurius nruptret cu/alia ma versus 
i ron AT UM.” In a case in IIil. 
Term, 46 Edw. HI. 4. 12, per Fiil- 
thorpe, Justice, “ If a .stranger oust 
a lessee by reason of a feoffment^ 
in that case be is put to his action 
upon the wiif of quart ejtcUff 
and ill tlie same case, per Einch- 
den, J. “ In such case, at the com¬ 
mon law the Ics.-ec had no other 


writ but his writ of covenant; and 
although by the law a special writ 
of qtiurc cjecil is ordered against a 
stranger, a feoffee, rievcrthele.ss the 
lessee is not ousted of his writ of 
cdMenant against the le.s.sor.” 'Jliis 
latter doctrine is exacllv that laid 
down in IJracton. S also per 
Choke J. (21 Edw. JV. It). SO.) 
“ Quare tjecit, ^c. helh where one 
IS in by title, ejectione Jirmte where 
one is hq wrong and per lolam 
ciwia/«(19 Henry VI. 66. li).), “ If 
a man lease for years, and scH to 
1\ who oustes the termor, the les¬ 
see shall have a <pinre cjnit, and 
recover Ins term and damages.” 
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which only gave the plaintiff* damages, and did not 
restore the term, should have been invented for les¬ 
sees against strangers, when one so much more bene¬ 
ficial was already in existence. 

The writ of quare ejecit might be drawn either 
as a prfBcipe, or a .si te fecerit aecurum^ and, when 
first invented, the praRcipe, was thought the better 
mode of proceeding, though in process of time, the 
latter became more generally used. It is, perhaps, 
from this circumstance, that Fitzherbert (a) has con¬ 
sidered the invention of the writ to be posterior to the 
statute of Westminster the second. (^) 

The plaintiff* by this writ, as by the old writ of 
covenant, recovered both his term and damages, if 
the term were’**hnexpired, or his damages only in 
case of its expiration before the judgment; but the 
great advantage he derived from it, was the power 
of proceeding against third persons, as well as against 
the original grantor. 

(«) The inaccuracy of Fitzher- reabons are given for its origin, 
bert, when speaking of this writ, is The iii^iccuracy is evident also from 
remarkable. He considers its ft- another circumstance. WAi.Tru »e 
vention as posterior to the statute Merton, called by Fitzherbert 
of Westminsters. (13 Mw. 1.), and Ham de Moreton, and in the Reg. 
as intended to remedy a partial Brev. WUlium de. Met tan, (llic in- 
evil, occasioned by Uie writ of ventor of the writ), was Chancellor 
ejectione fmnm. (F. N. 13. 458.) in the reign of Henry III. (Dug- 
Bracton, however, who wrote in dale’s Chron.), and died in the 
the reign of Henry HI. speaks of sixth year of Edward 1. (Matt, 
the writ as in irse in his time, and Westmon. p. 3G0.), seven years be- 
as having been invented to remedy fore the sfaliitc of Westminster 2 
the inconveniences attendant on was enacted, 
the old writ of covenant. In the (6) F. N 13. 458. 

Beg. Brev. (227.) also, the •'arnc 
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Notwithstanding this favourable alteration, the 
farmer was still without remedy when dispossessed by 
a mere stranger, not claiming under his grantor. But 
an ouster by a stranger could then rarely happen ; 
and if at any time the vassal was so dispossessed, he 
would throw himself on the protection of his lessor, 
abandon his own claim, and leave the lord to recover, 
by a real action, both the freehold and possession. 

In propess of time, however, the vassal demanded 
a remedy for himself, and in the reign of King Ed¬ 
ward II. or in the early part of that of Edward lll.(flf) 
a writ was invented, which gave a lessee for years a 
remedy (though in some respects an imperfect one) 
against all persons whatsoever, who ousted him of 
his term; excepting indeed where the grantor him¬ 
self ejected his lessee, and subsequently enfeolfed 
another, in which case the old writ ol* qtmre ejecii 
was resorted to. 

This new writ was a writ of trespass in its nature. 
The process upon it, as upon all other writs of 
trespass, was by attachment, distress, and process of 
outlawry. It called upon the defendant to show, 
wherefore, with force and arms, he entered upon cer¬ 
tain lands which had been demised to the plaintift 
for a terra then unexpired, and ejected him from the 
possession thereof; and comprised all cases, with the 
single exception already mentioned, in which the 
second lessee, coming into possession by means ol a 

(fl) The first recorded instance in the inii vear af F.dw.nd 111 
of an action tii tjatio7u-Jirifia:, is (Tun. 11 Kdvv, JII. 1'*’. .io.) 
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tUta, oot be s^ to be a tres|^sser. li^ven the 
^as 'liable to be sued^ upon this new writ^ 
notwithstanding the old doctriue, ^at a man could 
not enter vi et ar?ms intp bis o^n fi:eehold.(fi5) As, 
however, the plaintiff did not possess a freehold 
interest, his title.to the land^f was only so far acknow¬ 
ledged in this action, as to ^give him damages for the 
injury he had sastaivtpd^ but not to restore to him the 
possession of his term, 

ft is upon this writ, though apparently so dis¬ 
similar from the present practice, that the modern 
remedy, by ejectme?lt%i.;%auded. 


Whilst the feudal system continued in its vigour, 
and estates for years retained their original character, 
but little inconvenience resulted to tenants from this 
imperfect remedy. But when the feudal policy 
declined, and agriculture became an object of legis- 
la^ve regard, the value and importance of estates of 
this nature considerably increased, and it was neces¬ 
sary to afford to lessees for years a more effectual 
protection. It then became the practice for lease¬ 
holders, when disturbed in their possessions, to apply 
to courts of equity for redress, and to prosecute suits 
the lessor himself^ to obtain a specific per- 
ice of the grant, or against strangers for per- 
to quiet the possession ; and these 
courts would then compel a restitution of the land 
itself to the party immediately injured. (6) 



The courts of common iav\ soon afterwards adopted 
(a) F'. N. R. .’>0.3. ^f?) (Jitli, p. 2, 
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this method of resndering substa^al': not in¬ 
deed by the inventiop of n now wi^‘whieh |)efWp$ 
would have been the best and most pyudeiit method,* 
but by adapting> tb^ aklsady in existence to the 
circumstances of tfie times; and introducing, in the 
prosecution of a writ ot ‘ d spOcies of 

remedy neither warranted h) tlie original writ, nor 
demanded by the declaration, i>aRW%;, a judgment to 
recover the term, and a writ of possession th#e- 
upon. 

i ^ 

It is singular, that neither tlie causes which led'to 
this important change, nor the principles upon which 
it was founded, are recorded in any of the legal 
authorities of those times. It is ditliciiU, if not im¬ 
possible, to ascertain with accuracy the precise period 
when the alteration itself took place; although it cer¬ 
tainly must have been made between the years 1455 
and 1499, since in the former year it is said by one 
of the judges, (a) that damages only can be recovered 
in ejectment; and an entry of a judgment is still ex¬ 
tant, given in the latter of those years, that the plaintiff' 
in ejectment shall recover both his damages and his 
term. (6) It is said, indeed, in argument as early as 
the 3 ear 1458, that the term may be recovered in 
ejectment, but no reason is assigned for the asser¬ 
tion, nor is any decision upon the point on record 
until the time of the entry already mentioned, (c) 

But, whatever might be the causes which occa- 


(«i Jti <’hukt .1 Mull .W H< ij 
\ 1 1 * 1 ') 

I />' I liL ’ 11, (("O 


IlnMiki’s Al> 111 Qiuni !}< 
at, foiu' 167. 
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sioned this altei^tion, the eiFects they produced were 
highly important. A new efficacy was given to the 
action of ejectment, the old real actions fell into dis¬ 
use, and in the subsequent perfi)da of our history, 
the action of ejectment became the regular mode of 
proceeding for the trial of possessory titles. 

That an action of ejectment, by means of this 
alteration in its judgment, might restore termors to 
possession who had been actually ejected from their 
lands, is sufficiently obvious ,**^but it is not perhaps so 
evident how the same proceeding could be applicable 
to a disputed title of freehold, or why, as soon after 
happened, the freeholder should have adopted this 
' novel remedy. No report of the case, in which this 
bold experiment was first made, is extant; but from 
the innumerable difficulties which attend real actions, 
it is not surprising that the freeholders should take ad¬ 
vantage of any fiction which enabled him to avoid 
them; and as the Court of Common Pleas possessed 
an exclusive right of judicature in matters of real 
property, it is probable that the experiment origi¬ 
nated in the Court of King’s Bench, as an indirect 
method of giving to that court a concurrent jurisdic¬ 
tion with the Common Pleas. But however this 
may be, the experiment succeeded, and the uses of 
the action, as well as its nature, were changed. 

When first the remedy was applied to the trial of 
disputed titles, the proceedings were simple and re¬ 
gular, differing hut little from those previously in 
use, when an ejectment was brought to recover the 
damages of an actual trespass. The right to tlie free- 
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hold could only be determined in an indirect manner. 
It was a term which was to be recovered by the judg¬ 
ment in the action, and it was therefore necessary 
that a term should be created; and as the injury com¬ 
plained of in the writ was the loss of the possession, 
it was also necessary that the person to whom the 
term was given, should be ejected from the lands. 

In order to obtain the first of these requisites, 
namelyy.a term, the party claiming title entered upon 
the disputed premises, accompanied by another per¬ 
son, to whom, whilst on the lands, he sealed and 
delivered a lease for years. This actual entry was 
absolutely necessary; for, according to the old law 
of maintenance, it was a penal offence to convey a 
title to another, when the grantor himself was not 
in possession. And, indeed, it was at first doubted, 
whether this nominal possession, taken only for the 
purpose of trying the title, was sufficient to excuse 
him from the penalties of that offence. («) 

It is from the necessity of this entry also, that the 
remedy by ejectment is confined to cases in which the 
claimant has a right to the possession. When only a 
right of property, or a right of’action remained fo him, 
the entry would be illegal, and consequently not suf¬ 
ficient to enable the party making it to convey a title 
to his lessee; and as the principles of the action still 
remain the same, although its proceedings are changed, 
the right to make an entry continues to be requisite, 
though the entry itself is no longer necessary. 


((/) 1 Ch. Rep. Append, 
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right to the possession, by means of the lease already 
mentioned, remained upon the lander; and then the 
person who came next upon the freehold, animopos- 
sidendi, or, according to the old authorities, even by 
chance (a), was accounted an ejector of the lessee, 
and a trespasser on his possession. A writ of tres¬ 
pass and ejectment was then served upon the ejector 
by the lessee. The cause regularly proceeded to trial 
as in the common action of trespass; and as the les¬ 
see's claim could only be founded upon the title of his 
lessor, it was necessary to prove the lessor’s interest 
in the land, to enable the plaintiff (the lessee) to ob¬ 
tain a verdict. The claimant’s title was thus indi¬ 
rectly determined ; and although the writ of posses¬ 
sion must of course have been issued in the plaintiffs 
name, and not in his own, yet as the plaintiff had 
prosecuted: the suit only as the lessor’s friend, he 
would immediately give up to him the possession of 
the lands. 

In the infancy of the experiment, this mode of pro¬ 
ceeding could be attended with no ill consequences. 
As the party previou.sly in possession, must in con¬ 
templation of the law be upon the lands, and cer¬ 
tainly, anhno possidendi, the friend of the claimant 
was allowed to consider him as an ejector, and make 
him the defendant in the action. When, however, 
the remedy became more generally used, this sim¬ 
ple method was found to be productive of consider¬ 
able evil. It was easy for the claimant to conceal the 


(n) 1 Lil. True. iU'g. (>?;>. 
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frotE the peT^n in possession, aiid to 
procure a second friend to enter upon the lands, and 
eject his lesse&llminediately after the execution and 
delivery of the lease. The lessee would then coin- 
tnence his suit against this ejector, and the party in 
possession might consequently be ousted of his lands, 
without any opportunity of defending his title. To 
check this evil, a rule of court was ma(^, forbidding 
a plaintilOr in ejectment to proceed against such third 
person, 'Without giving a previous notice of the pro¬ 
ceedings to the party in possession j and it was tlie 
practice for such party, on the receipt of this notice, 
if he had any title to the lands, to apply to the court 
for permission to defend the action; which appli¬ 
cation was uniformly granted, upon his undertak 
ing to indemnify the defendant (the third person) from 
the expenses of the suit. The action liowever pro¬ 
ceeded in the name of such defendant, though the 
person in jiossession was permitted at the trial to 
give evidence of his own title. 

* 

A considerable alteration in the manner of pro¬ 
ceeding in the action was occasioned by this rule, 
although it was only intended to remedy a particular 
evil. It became the general practice to have the 
lessee ejected by some third person, since called the 
casual ejector, and to give the regular notice to the 
person in possession, instead of making him, as be¬ 
fore, the trespasser and defendant. A reasonable 
time was allowed by the courts, for the person in pos¬ 
session, after the receipt of the notice, to make liis# 
application for leave to d('fend the action, and if he 
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neglected to do so, the suit proceeded ^Einst 
the casual ejector, as if no notice had been ne¬ 
cessary. 


The time when this rule was made is unknown, but 
as the evil it was intended to remove mast soon have 
been discovered, it probably was adopted shortly after 
the remedy |rew into general use. fa) It seems also 
to have been the first instance, in which the courts in¬ 
terfered in the practice of the action, and is therefore 
remarkable as the foundation of the fictitious system, 
by w'^hich it is now conducted. 


In this state, with the exception of a few practical 
regulations, not necessary to be here noticed, the 
action of ejectment continued until the time of the 
Commonwealth. Much trouble and inconvenience, 
however, attended the observance of the different 
formalities. If several persons were in possession 
of the disputed lands, it w^as necessary to execute 
separate leases upon the premises of the different te¬ 
nants, and to commence separate actions upon the 
several leases, (d) Difficulties also attended the mak¬ 
ing of entries, and the action of ejectment had by this 
time growm into such general use, as to make these 
inconveniences sensibly felt. A remedy, however, 
was discovered for them by Lord Chief Justice Rolle, 
who presided in the Court of Upper Bench during 
the Protectorate; and a method of proceeding in 


(//) Fairclaim d. Fowler v. Sham- (l>) Co. Litt. Ar^oll v. Cho- 
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ejectni^i| was invenled by him, which at once super¬ 
seded the ancient practice, and has by degrees be¬ 
come fully adapted to the modern uses of the ac¬ 
tion. («) ^ 

By the new system, all the forms which we have 
been describing are dispensed with. No lease is 
sealed, no entry or ouster really made, the plaintiff 
and defendant in the suit are merely fictitious names, 
and in j(apt all those preliminaries are now only 
feigned, which the ancient practice required to be ac¬ 
tually complied with. 

V 

1 

An inquiry into the numerous regulati<fns which 
have been made for the improvement of the modern 
practice, must be reserved for a future part of this 
work; but it may be useful to give in this place a 
brief outline of the system, although a detailed ac¬ 
count will be hereafter necessary. 

A. the person claiming title, delivers to B. the 
person in possession, a declaration in ejectment, in 
which C. and D., two fictitious persons, are made 
respectively’plaintiff and defendant; and in which (I 
states a fictitious demise of the lands in question from 
A. to himself for a term of years, and complains of 
an ouster from them by D. during its continuance. 
To this declaration is annexed a notice, supposed to 
be written and signed by D., informing B, of the 
proceedings, and advising him to apply to the court 


(«) Styles, Prac. llei;. 108. (ed. 1657.) 
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to Jt)e marJe defendant in 

1% lining no titlcj shall leave the suit t^^fftoded. 

receipt of this declaration, if B. do not ap¬ 
ply within a limited time to made defendant, he is 
supposed to have no title to the premises; and upon 
an affidavit that a declaration has been regularly 
served upon him, the court will order judgment to 
be entered against D. the casual ejector, and pos¬ 
session of the lands will be given to A, the party 
claiming title. When, however, B, applies, pur¬ 
suant to the notice^ to defend the action, the courts 
annex certain conditions to the privilege. Four things 
l^are necessary to enable a person to support an 
ejectinentf namely, title, lease, entry, and ouster • 
and as the three latter are only feigned in the mo¬ 
dern practice, 6. (the plaintiff) would be noirsuiterl 
at the, trial if he were obliged to prove them. The 
cou^ therefore compel B. if made defendant, to enter 
into a rule, generally termed Me coment-rvJe, by 
which he undertakes, that at the trial he will confess 
the lease, entry, and ouster to have been regularly 
made, and rely solely upon the merits of his title; 
and, lest at the trial he should break this engagement, 
another condition is also added, that in such case, he 
shall pay the costs of the suit, aud shall allow judg¬ 
ment to be entered against D. tlie casual ejector. 
These conditions being complied with, the declara¬ 
tion is altered, by ipaking B. the defendant instead of 
D., and the cause proceeds to trial in tlie same man¬ 
ner as in other actions. 


The advantages resulting from this method arc oh- 
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vious : the claimant is exempted from the observance 
of useless forms, and the tenant admits nothing 
which can prejudice the merits of the case. 

It could not indeed be expected that a change so 
i'xtensive should, in the first instance, be entirely 
free from defects, nor that it would not, like other 
innovations, occasion some inconvenience wlifii first 
introduced. For a few years after its invention, 
the courts seem occasionally to have been confused 
between the ancient and modern systems, and not to 
have established, so distinctlv as might have been de- 
sired, the principles which were to regulate the pro- 
ce(;dings they had so newly adoj)ted. The action has, 
however, non attained a considerable degree of per¬ 
fection. Its principh^s are clearly understood, and its 
jnaetice is reduced to a regular aud settled system. 
The legislature has frequently interfered to correeiits 
(leticiencies. The courts continue to regard it with 
great liberality; and the remedy by ejectment is at tlie 
present time, a safe and expeditious method of trying 
j)osscssory titles, unembarrassed by the difliculties 
attendant on real actions, and well adapted to the 
purpos(3S of substantial justice. 



CHAPTER II. 


Of what ihimja an Ejectment will lie, and how they 
are to he described. 


By the common law, an ejectment will not lie for 
any thing*, whereon an entry cannot be made, or of 
which the sheriff cannot deliver possession; or, in 
other words, it is only maintainable for corporeal 
hereditaments. Thus an ejectment will not lie lor 
a rent, an advowson, a common in ^ross, or par cause 
de vicinage, or any other thing* which passes only I)y 
grant. Tithes, indeed, though an incorporeal inherit¬ 
ance, may be recovered by this action, but the right 
of maintaining an ejectment for them, does not aris(‘ 
from the common law, but is given by the provisions 
of the statute 32 Hen. VIII. c. 7. 

It was formerly holden that an ejectment did not 
lie for a chapel, though a corjiorcal hereditament, 
because it was res sacra, and therefore not demisable; 
but this doctrine is now exploded, though in point 
of form, a chapel should still be demanded as a mes~ 
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suage. {a) A church may he also recovered iu jin 
eject!hent when so demanded; {h) and it is in one 
case said in argument, that after collation, ejectment 
will lie lor a prebeiidal stall, (c) 

A comnion appendant or appurtenant may he 
recovered in an ejectment, hroug^lit for the lands to 
which it is ajipendant or appurtenant, iirovided such 
right of common be mentioned in tiie descrijdion of 
the premises; because he who has possi'ssion of 
the land has also possession of the common; and 
the sheriff by giving- possession of the one, ('xe(-ut('s 
the writ as to the other. But it may b<; prudent to 
state iu the description, that the common so claimed 
is a common appendant or appurtenant, altliongli 
it lias been held after verdict, that an ejectment lor 
lands and also for ‘^common of pasture,'’generally, 
is sufficient, (d) 

An ejectment will also lie for a boilary of salt, 
allliougli by the grant of a boilary of salt tlie grantee 
is only entitled to a certain projiortioii of the number 
of buckets of salt water drawn out of a particulor 
salt-water well; for by tlie grant of a boilary of salt 
the soil shall pass, inasmuch as it is th<^ whole pro/it 
of the soil, (e) 


(o) Ilarpur’.s cjw', 11 Co. 

T}j,>n r Tliyn, Stylos, loi. Doc. 
I’lac. 'JfO. 

(h) Hillingswotdi i>. llrcwstcr, 
Salk. 

(r) The the Uisliop ol 

l.ondoii, 1 W’ ils. 11.11 


(</) llfikcr t. Roc, ( as, Teinj>. 
iJanl. 127. Ncwniaii r. Ilold- 
inyfasl, Sttau, .M. 

(t) Siiiith V. Uarrett, Sid. Kil. 
S. C. I 3.ev. IH. to. r.itl. 
1, (/n. 
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Upon the same*principle an ejectment may be 
maintained for a coal mine, for it is not to be con¬ 
sidered as a bare profit apprender^ but as compre¬ 
hending the ground or soil itself) which may In’; 
delivered in exccufion ; and tliouglj a man may have 
a right to the, mine w itliout any title to the soil, yet 
the mine being fixed in a"captain place, the sh('rilf 
has a tiling certain before liiin of which he can deliver 
possession, (o) 

When a grant of mines is so worded as not to ope¬ 
rate as an actual demise, but only as a licence to dig 
sea,rch for and take metals and minerals within a 
certain district during fh(i term granted ; it s(;ems 
tliat a party claiming under such a grant, and who 
shall open and work and be in actual possession of 
any mines, may if ousted maintain ejectment in 
respect of them; but he cannot maintain ejectment 
either in resp(‘ct of mines within the district, w hich 
he has not opened, or which, having opened, he has 
abandoned, (/j) 

In the old cases it is holden, that an ejictineut 
will not lie for a fisherv, because it is only a prolit 
appreader; (c) but it is said by Ashhurst, J. in the 
case of The King ?y’.thc Inhabitants of Old Arlcsford, 
{dj “ There is no doubt but that a fishery is a tene- 

(fl) Coniyn v. Rineto, Cro. Jac. (r) IMcdijicaux v. Moiinciuix, 
I.')!). Coinyn V, Whcutly, Roy. ( ro. Jiic. M4. Herbert r. 

171, Jyn, ('ro. Ciir, 40'7. Waddy v. 

(b) Doe. (}. Hanley v. Wood. 2 Newton, a Mod. 27.'?—277, 
a S., A. 7‘M. C’rockcr v. Folbcrgdl, (d) 1 T. 11. 3.?li. 

2 iJ. & A. 052. 
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ment; trespass will lie for an injury to it, ami if maij 
he recovered hi ejectment. 

But an cjectnient will not lie I'or a watercourse 
or rivulet, though its name be mentioned, because it 
is impossible to give execution of a tiung which is 
transient, and always runhing. When, however, 
the ground over which the rivulet runs, is the pro¬ 
perty of the claiiuiuit, the rivulet may be recovered, 
by laying- the action for “ so many acres (>r land 
covered with water.^’ {((') An (‘jectimmt may be main¬ 
tained for a pool, or ])it of water, becausi; those 
words comprehend both land and water, {li) 

The owner of tlie soil may maintain an (-jt'ctmenl 
for land, which is partol’the king^s highway; becans(‘, 
though the public have a rigid, to pass ovv:r il, yet the 
freehold and all tin* prolits belong to Um.'- owne r, lie 
must, however, recove-r the- land, and the; sherilf give 
possession of it, subject to the public easement. ('•) 

An ejectiiK-nt will lie pro primd lonsiird: that is 
to say, if a man has a grant of the tirst grass whicn 
grows on tlie land every year, h(^ may maintain cj<H f- 
ment against him who withljolds it trom him.i./) So 
also a demise of the hay-grass and alter-nmtli is sulli- 
i ient to support e.n ejc'ctim-nt. (r) And the princi¬ 
ple s«‘en:s to be this, that the parties in titese casis, 

(«) (hillciior 'I’lKMiias, Wiv. (//j Wiird r. I’)'u(<'r, Ckj. ( ai. 

1JS. 

(A) llju). f'o- Eat, r., (O Wlu'i’lcr (. Toulsun, U.u.i. 

(t) Coodtilit'Chcs'lt'r r. Ailu i, 
liiir. ISr). 1 I,-). 
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being entitled to all the profits of the laud, for the 
time being, are entitled also for the same time to the 
land itself; and no man can enter thereon whilst they 
are so entitled, without being a trespasser. But the 
ejectment should not be brought for the land generally, 
but for the first grass or after-math thereof, as the 
case may be; although where the demise was for so 
many acres of pasture land, it was held sufficient lor 
the lessor of the plaintiff'in the first instance to show 
that ho was entitled to the primd ionsnrd thereol^ 
because the first grass being the most signal profit, 
the freehold of the land shall be esteemed to be in 
him wlio has it, until the contrary is shown. («) 

A right to the herbage will also be sufficient to 
support an ejectment, because he who has a grant 
of the herbage lias a particular interest in the soil, 
although by such grant the soil itself does not })ass. 
But the ejectment should be for the herbage of tlu' 
land, and not for the land its(‘lf. {fj) 

In like manner an ejectment will lie for the pastun.': 
of a hundred sheep, (e) 

J>at a right to the pannage is not enough, because 
pannage is only the mast which falls from tlie trees, 
and not part of the soil itself, (r/) 

VV^ith respect to the manner in which the dis* 

u/) Kt'X r. li)hal»itiints uf Stoke, (c) Anon. Dai. <>.). 

'i. i'. Iv. U)!. I’eiukle V. Storin’, J Lev. 

(f; Whcriir r. TouKon, Jlaul. S.(. 1 Sid, lJ(i. 
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puted premises should be described in an ejectment, 
no determinate rule exists: nor is it easy to discover 
from the adjudged cases, any principle which can 
guide us on the subject. It is very frequently-said 
in general terms, that the description shall be suffi- 
cienily cerlahi; but the degree of certainty required, 
particularly in the more ancient cases, seems to 
depend upon caprice rather than principle. In the 
earlier stages of the remedy, when ejectments were 
compared'to real actions, and arguments were drawn 
from analogy wdth them, a practice which obtained 
until after the reign of James I., much greater cer¬ 
tainly was required than is now^ necessary; and it 
ap[)ears, that when the action w'as first invimted, as 
much certainly w^as rcquisit(‘ as in •Aj)rft^crpc qnotJ 
reddat. (cC) The courts, indeed, soon relaxed this 
severity, and allowed many descriptions to be sidii- 
cient in an ejectment, which would have been held 
too uncertain in a prccctpe; as, for instance, an 
ejectment for a hop-yard was held good: so also 
for an orchard, though in a prcccipe it should bo 
demanded as a garden; (A) yet notwithstanding this 
alteration, it was considered an established princijde, 
until within the last sixty years, that the <lesc.ription 
must be so certain as to enable the shcrilf exactly 
to know, without any information from the les.sor 
of the plaintiir, of what to deliver possession, (c) 
A.mongst other salutary regulations, however, which 
the wisdom of modern times has introduced into this 

(«) Macdunocln^ fStafl'or(l,2 lloll. ston, Cro.JaCjU.'j-l. S. C. l ain). 
licp. !(>(). (<) Minrlovcr v. Saidcrcoiiic, 2 

6) \Vright i’. Wheatley, Noy..'>7. U.'iyiu. 1170, ami the ettse-- tiicu; 
S. C’.Cro. yJu. Sj 1, Hoy stun v. Euclc- 
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action, the abolition of the above-mentioned inaxiin 
may be reckoned ; and it is now the practice for tlie 
sheriff to deliver possession of the premises reco¬ 
vered, according to the directions of the claimant, 
who therein acts at his own peril, (a) 

Few cases are to be found in the modern books, 
wherein points respecting the certainty of descrip¬ 
tion have arisen; and the authority of the old cas(‘s 
is very doubtful, l^he degret'- of certainty Ibrmerly 
required was inucli grc'atcr than is now necessary, 
and it is not improbable that many of the old d(i- 
cisions would be over-ruled, should they again cuiiu^ 
under the consideration of the courts, (fj) 

Lands will l>e sufficientlj^ described by tlie ])ro- 
vincial terms of tfic counties in which they lie. Thus 
an ejectment may be maintained tor live acres of 
alder carr ” in Norfolk :—alder carr in that county 
signifying land covered with alders. So also in 
Suffolk, for a beast gate; and in Yorkshire, for 
cattle gates, (c) 

The same principle applies to ejectments in Ire¬ 
land ; and terms used in that country will be sutii- 
ciently certain, when writs of error are brought 
therefrom in this kingdom. ''i''hus an (‘Jcctrneiit will 
lie in Ireland, for a township, for a kneave (r/) or 

(f/)Cottuighami;.King, Burr10(i3. Benuingtun n. Cic-odtillc, il>. 
030. Connor n. West, Burr. ^672. lOBt. 

(h) St. JoJin V. Coniyn, Yt'lv. 1 17. (d) Cottinj^nj r.King, Burr. (i23, 

Cuttingham a. King, Burr. 023. 30. 

(f) Barnes v. Peterson, Stran. 



VN bjectmun# will lie. ‘i5 

quarter of land, or for so many acres of l)oo- or of 
mountain, (a) the word mountain being in that king¬ 
dom rather a description of tlie quality, than the 
situation of land, (b) 

But an ejectment in England for a hundred acres 
of mountain, or a hundred acres of waste, has ])t‘en 
held to be bad for uncertainty, because both waste 
and mountain comprehend in England many sorts 
of land, (c) * 

It is no objection to a description that the premist s 
are twice demanded in the same demis(L U/) 


An ejectment will not lie lor a tenement, because 
many incorporeal hereditaments are included in that 
appellation, (c) and therefore the description is not 
certain enongli; nor will an ejectment liii for a mes¬ 
suage, or tenenu-nt, for the signilicalion of the word 
tenement being more extensive than that of tlu^ word 
messuage, it is not sullieiently certain what is in¬ 
tended to be demanded in the ejectment. (./') It is 
also holdcn that an ejectment will not lie for a mes¬ 
suage am/ tcuenieut. (r/) 


(«) Jkiiiios V. Slran. 

Jkniiiiiyttm v. (joodlilli;, ib, 

{h) Kildare it. I'ishcr, Slnui. 71. 
rii/c void. i\Jr!(.duiino<.\li v. Stallbrd, 
Calin. KW). S. C'.y lloll. Itep. 

St John 11 , ('uuiyii, Yelv. 117. 

(c) Hancock v. IMcc, Hard. r>7. 
{d) Warren v. W^tly, 2 Koll. 
Hop. i8'j. 

(c) Goodiille V. Walton, Slran. 


{>31. Coplc-'tonPiper, I.tl. .'.tyin. 
IPJ. 

(/') Ashworth n. .Stanley, Styl, 1. 
W'otxl n l’ii\ne, fro. Ehz. lUo. 
Kochchfer c. Uickhouse, f’oj). 203. 

(^) Duet/. Hradsliaw v. IMowin.in. 
1 Hast. 441, and the eases Ihcic 
cited.—In the case ol (loodri<;lii (A 
Welch V. V’lood, (3 ^\ ils. 23,) 
which a motion was made to at rest 
the Judpneut, In'caiisr the plaii till 
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But an ejectment for a messuage or tenement, witli 
other words expressing its meaning, is good, as a 
messuage or tenement called the Black Hican ; for 
the addition reduces it to the certainty of a dwelling- 
house. (rt) 

So also an ejectiiient for a messuage or burgage 
is good \ because botli sigiiit} tlu* same tiling in a 
borough. (A) 


Jiatl doclan'd of :i incbsuagc tnio 
nicnt, Ihr l oiirl rndoiivourt’d to gel 
f)V(;r til! olijortion, aiid took liiiic, 
fur consid‘'iaUo!i, hut iiltimati 1\ 
Uioughlllu aisclvctsliotiiulliy tlu' ad¬ 
judged cases, and reluctauily ar¬ 
rested llic judgment. Aflcrwimis, 
in Doc Sicwait /• Denton, (I 
ll. 11,) on a .similar application, 
where the plaintifl" had declared for 
a messuage un-1 tencinent, the Court 
refused to grant the rule, Bullcr, J. 
saying, ho rcinombcrcd a case where 
a rne.s.su:ige or tenement had been 
held snfliciently ecrtain. lint this 
ease wa.« afterwards over-ruled, m 
T)o ' (/. Bradshaw v. Plowman, n 
Bast. Ill,) "tor that it pas.sed 
liy sill prise, and was not law, hemg 
contra'v to tidjudged cases.” The 
point IS there for!' now at rest, al¬ 
though from the cases of (Joodtitle 
a. Wright r. Otway, (3 I'ast. 357,) 
aaid Doc </. Laurie v. Dyh-dl, (1 M. 
& B. 330. and 8 B. & C. 70.) the 
defendant is precluded from deriv¬ 
ing any advantage from such error 
m description. In the iormer case, 
the plaintirrhad declarcil for a mes¬ 
suage atid tenement, and the ver- 
ni. f wa.'^ rntered generally ; but tla 


{\iurt permitted the lessor (pending 
a rule mxi to arn'sl the judgment 
for the niK ertainty) to enter tiie 
verdict ai cording to the .ludges’ 
notes lor the nvessuage mi/j/, and th it 
without releasing the ilam.igi's In ilu 
latter case, the dtclatalioii was loi 
twenty messuages, tweiiks tenements 
&e.; and th( judgment heiiig entered 
generally for the plaintifl’, the de¬ 
fendant brought a wnt of tiror in 
the King’s Bench, pciuling which 
writ the ( ourt of C^ommon Picas al¬ 
lowed the record to he amended, hy 
striking out the words " twenty 1e- 
ncnieuts;” and the (’ourt ol’ King’s 
Bcrith in the following term, (lhi‘ 
record 1 presume not lia\ingbeen 
amended) gave judgment lor the 
defendant in erioroii tliis ground, 
th.it if the same comil contains two 
di'iiiands nr eomplaints, tor one ol 
which only .in action lies, alt the 
damages slial! he referred to the 
good cause «jf action, although sccus 
if ill separate counts. 

(«) Burbnry i'. Yeomans, 1 Sid. 
295 . 

(h) Danvers v. Wellington, Hard. 
173. Kochester v. Kickhou.se, J*op. 
•Jt KJ. 
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An ejectment for four corn mills, without sayinq; of 
what kind, whether wind-mills or water-mills, is 
good; for the precedents in the register are so. {a) 

An ejectment will lie for a stable and cottage, (h) 
and also for a house; though in a pra*c'ipe it ought 
to be demanded by the name of a messuage, (e) 

Kjectment of a place culh^d a passage-room is cer¬ 
tain enough, (r/) So also of a room, and of a chamber 
in th(‘ second story, (c) In like inanmT it has been 
held iliat an ejectment tor “ part of a house in .1.” is 
siinieiently certain. (/') So also of “■ a certain place 
called the vestry.” (V/) 


It has formerly been lioldon that an (jectmcjit for 
a kilehen could not be sujjporteci; because, although 
the word Ix^ well enough understootl in common 
parlance, yet, as any chamber in a house may be 
applied to that use, the sherifl* has not certainty 
enough to direct him in the execution, and the 
kitchen may lie changed between judgment and exe¬ 
cution; but this reasoning does not correspond with 
the maxims of the present day. (//) 

An ejectment will not lie for a closr, (?) nor {<)r the 


u/) Fit' ;(Tiil(l r. Marsluill, 1 
Mod. 90. 

(U) lldl Cldcs, ( ro. Kli/, 81a. 
Cady Daoics’ t'nsi', 1 Lev. 58. 
llanioiid V, IreU.id, Sly. 'Jl.5. 

(r) l{oy‘'ton r. Kcclchtoii, Cro. 
.Jac. 1354. S. C. Talni. 837. 

(</) linuloviT 0 . Siiidereoinbo, I.d, 
Jrayin. 1 17(>. 


(e) Anon. .3 Leon. '3*10. 

(/’) Sullivan v. Sca^ravj-, Slran. 
Cl>5. Kaw.son v. Maynard, Cro. 
Lliz. 280. 

Hutchinson v. Puller, 3 l.ev. 
05. 

(//) Ford V. Lcrke, Noy. to*>. 

(/) SaveF'. laM’, 11 Co .’i.'i 
tnund S;iv(i, 1 lud. Heji. 't.>. 
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third, or other part of a close, nor for a piec^^of land, 
unless the particular contents or number of acres be 
specified, (fi) From the old authorities, it seems also 
formerly to have been holden, (thoug*!! the point is 
certainly somewhat obscure,) that the addition of the 
name of the close, without mention of flie number of 
acres, would be bad; though such a descri[)tion, it is 
conceived, would now be deemed sufficiently cer¬ 
tain. (^) 

In ejectment for land, the particular species should 
be mentioned in the description, whether pasture^ 
meadow, &c. because land, in its legal acceptation, 
signifies only arable \ain\. (c) 

An ejectment for ten acres of underwood has been 
held good; {<1) because underwood is so well under¬ 
stood in law, that the sherilf has certainty enough to 
direct him in the execution. 


“ Fifty acres of gorse and furze’' (c) has been held 
sufficiently certain in an ejectment, without s])ecifying 
the particular quantity of each : so also “ fifty acres 


of furze and heath,” and 
marsh.” (./’) 

Knight V. Syms, Salk. y.)l- Joans 
V Hod, ('ro. Eliz. 

(a) Palmer’s case, Ov. jii 18, Mar- 
tyn V. Nidiois, Cro. Car, 573. .Tur- 
tlati V. Clcabourne, I ro. Eliz. 331). 
I’emble v. Sterne, I Jxv. 213. 

(h) Lady Dacres’ case, 1 Lev. 
.')8. Savd’sease, 11 Co 55. Kiiigbt 
■r. Syms, 1 Salk. 25-1'. Iloysluii 
l■■a■lcston, Cro. Jac. Jordan 


“ fifty acres of moor and 


V. Clcaboiiino, Cro. Eliz. 331). 
Wykos V. Sparrow, Ci’o. Jac. 136. 

(c) jMasscy v. llice, ('owp. 31t). 
310. Savd'sease, 11 Co. 55. 

{(J) Wiiiren v. Wakdey, 2 Roll. 
Rep. 482. 

(c) I'ltzgeruld v. Marsliall, 1 Mod. 
00 . 

(/) Connor r. West, Purr. 2672, 
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Ad for ten acres of pease” lias been 

held to be certain enough, as signifying the same 
with ten acres of land covered with pease, {a) 

It seems that an ejectment may be brought for a 
manor, or a moiety of a manor, generally, without 
any description of the number of acres, or species of 
land contained therein, and that under sucli general 
description the jury may find the verdict for the plain- 
tilf, for iriiicssuagc, or for so many acres “ parcel of 
the said manor,” and for the defendant, for the resi¬ 
due of the manor; but it is said in the old cases, not 
to be safe to bring an ejectment for a manor without 
describing the (juantity and species of the land. (6) 

When an ejectment is brought for tithes, (c) the 
particular species of tithe demanded should be speci¬ 
fied in th(j declaration, as of hay, wheat, &c. or the 
description will be bad for uncertainty; (</) but it is 
not also necessary to mention the precise (juantity of 
each species, because tithe is in its nature uncertain, 
the (juantity entirely depending (jii the fruitfulness of 
the S('as()n, and it is therefore enough to say, “ of 
certain tithes of hay, w^ool, (c) 

(t/) 0(hngsal] v. .Tackson, t appcrlaiiiing,” for thal l,he phiinliff 
lirovvn, M‘). could not have a writ of /laheu jii- 

(h) Wiirdcn’s case, Ilct. 146. Cole ciai, possessionem of the litlies only ; 
f.AyioItjLitt. llcp. y9!). 301. Ilems but the objection was over-ruled. 
r. Stroud, l.atch. 61. Baldwin v. Wine, Cro. Car. .'JOl. 

(f) It was once contended, that {<!) Ilarpiir’s ca^e, 11 Co. 'Jo. (/>) 
in an cjoctnicut for tithes, the eject- Worrall v. IJarper, J Boll. Hop. o.'i. 
tion sliould be laid, “ of the rectory, 08. Dyer, 84, 5. 
or chapel, andot the tithes thereunto (c) Anon. Dyer, 116, (f )) 
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In an old case, where the plaintiff decldl^ on a 
lease for tithes in B. belonging to the rectory of i>., 
and that the defendant entered upon him, and took 
sucA tithes severed from the nine parts in B., without 
saying that the tithes so taken belonged to the rectory 
of D., the description was held ill, because it did not 
confine the ouster to the tithes laid in the declaration ; 
for the defendant might have ousted the plaintiff of 
tithes in /?., which did not belong to the rectory of 
D. (a) 

In an ejectment brought in the county of Durham^ 
the plaintiff declared for coal-mines in Gateside” 
generally, not specifying the particular number; and 
it appearing upon a writ of error, that such was the 
customary mode of declaring in the county, the judg¬ 
ment for the plaintiff was affirmed, {b) 

If a person eject another from land, and build 
thereon, it is sufficient if the owner bring his eject¬ 
ment for the land, without mentioning the building, 
except where the building is a messuage, and then 
perhaps it ought to be particularly named, (c) 

(tf) Baldwin v. Wine, W. Jones, Mod. 143. S. C. 1 Show. 304. 
321, iarnen qu<pre, et vide Good- S. C. Salk. 253. S. C. Cartli. 277. 
right d. Smallwood v. Strother, Blk. S. C. Comb. 201. 

700. (f) Goodtitle d. Chester v, .Alker, 

(5) ^Vhittingham v. Andrews, 4 J3urr. 133. 144. 
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CHAPTER III. 

Of the Title necessary to sufyporl the Action of 

Kjectment. 

The modern action of ejectment is the most 
simple and ready inode of trying every species of 
possessory title; and nearly all the minute and per¬ 
plexing distinctions with which our laws of real 
j^roperty abound, are to be found in cases where 
this form of action has been adopted. A full inquiry 
into all the points discussed in these cases would 
render this treatise far too voluminous for practical 
purposes^ and indeed would be foreign to its design, 
which is to treat of the remedy by ejectment, and 
not of the laws of real property; whilst on the other 
hand, an enumeration only of the different titles 
sufficient to support an ejectment, would be of little 
service either to the student or practitioner. It is 
intended, therefore, to keep a middle course; first dis¬ 
cussing the general principles upon which the remedy 
is founded, and afterwards stating in succession the 
various persons., who, from the nature of their several 
estates, are entitled to maintain the action; pointing- 
out the leading cases under each separate title, but 
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leaving the more luimite distinctions to th^^p^ibli- 
cations, wliicb treat expressly of the lawaVw real 
property. 

As the party in the possession of property is [)re- 
suincd to be the owner, until the contrary is proved, 
it is necessary for a claimant in ejectment to sliow in 
himself a good and sufficient title to the lands, to 
enable him to recover them from the defendant. JTe 
will not be assisted by the weakness of the defend¬ 
ant’s claim. The possession of the latter gives him 
a right against every man who cannot establisli a title; 
and if he can answer the case on the part of the claim¬ 
ant, by showing the real title to the land to be in 
another, it will be suflicient for his defence, except in 
those cases in which the relationship of landlord and 
tenant subsists between the parties, and the defendant 
is estopped from disputing his landlord's title, («) 
although he does not pretend that he holds the lands 
with the consent, or under the authority of the real 
owner, (fj) 

In order also to enable a claimant to support an 
action of ejectment, he must be clothed with //te legal 
lille to the lands, (c) No equitable title will avail. 
And this principle is so fixed and immutable, that a 
trustee may maintain ejectment against his own cesivi 
gue frusf, (d) and an unsatisfied ti'rm outstanding in 

(«) Videposf, chap. 10. T. U.'IS \7. Doc f/. Da Costa r. 

{h) Hoc d. Haldane v. Ilarvcy, 4 Wharton, 8 T. U. 2. Dot'd. Hlakc 
Burr. 2404. Doc; d. Crisp r. IJarhcr, v. Liixton, 6 T. JC 280. 

2 T, R. 749. (d) Hoc d. Hcade u. Head, « i. 

(c) ( Joodtitlc d. .Tones v. .Tones, 7 II. 118. 123. 
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truste«#WiIl bar tlie recovery of the heir at la^^i^yeu 
tliough he claim only subject to the charge, (a) In 
the time of Lord Mansfield, indeed, the Court of 
King’s Bench adopted a different principle, and 
exercised a species of equitable jurisdiction in this 
action. Thus a mortgagee was permitted to main-* 
tain ejectment against a tenant, claiming under a 
lease granted prior to the mortgage, provided lie 
gave notice to the tenant that he did not intend 
to disturb ’ the possession, but only to get into the 
receipt of the rents and profits of the estate; (6) 
the legal estate of a trustee was not allowed to be set 
up against the cestui que trust; {c) an agreement 
for a lease was held tantamount to a lease; {d) 
and a reversioner was allowed to recover his rever¬ 
sionary interest, subject to a lease and iininediate 
right of possession in another, (e) But these cases 
have long been overruled, and the clearness and 
certainty of the principle since adopted, amply com¬ 
pensate for the partial inconvenience it may at times 
occasion. 

^Mie claimant must also have a right to the posses¬ 
sion; that is to say, he must have a right of entry upon 
the lands at the time of the demise in the declaration. 
And whatever takes away this riglit of entry or posses- 

(«) Doe d. llodboa v. Staple, iigT. 6134. Doc d. Gil)l)on v. Tott, Doug. 
K. 061. 710.721. ct vide Oates (A Wi»r}ilt 

(//) KeechrA Warncu. Hall, Doug. v. Hrydon, IJurr. ISnn. 

21, Mossv.Oallimore, Doug. 279. (d) Weakley rf. Yea t>. nuckiicll, 

H. N. P. 96. Cowp. 47:5. 

(f) Lade r. IJolford, B.N. P. 110. {r) Por Bullcr, .1. in Doc d. Hris- 

S. ('. Burr. 1416. S. C. Blk. 420. towr.Pcgge, 1 T. 11. 7:>y, (in iiotis.) 
Doc d. ifodson u. Staple, 2 T. B. 
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turns the same into a right of also 

deprive the claimant of his remedy by e|totnient, 
although the legal title still renmins in him. But if 
he be entitled to the possession at the time the demise 
is laid, it will be sufficient, although such right of pos¬ 
session be divested before trial; for the action of 
ejectment is intended to give the party compensation 
for the trespass, as well as to enable him to recover 
possession of the land; and he has a right to proceed 
for such trespass, although his right to the possession 
should cease, (a) 

The origin of the principle that the lessor must 
have a right of entry, has already been considered, (6) 
and we must now notice the several ways by which this 
right of entry or possession may be destroyed. The 
consideration of the efiects of fines levied with pro¬ 
clamations, and of the right of entry, as between land¬ 
lord and tenant, for condition broken, will be reserved 
for the two following chapters: those acts only are 
here to be considered, which take away the right of 
entry from the claimant, but leave in him, notwith¬ 
standing, the right of property or of action. 

In this point of view, a right of entry may be 
destroyed in three several ways. First, by Discon¬ 
tinuance ; secondly, by Descent; and, thirdly, by the 
Statute of Limitations. 

1. By Discontinuance. 


(«) Doe t/. Morgan v. Bluck. 3 (i) Vide ante, 11. 

Camp. 447. 



AJSTKm m BlfiOTHSHT. Sif 

a \ 

i an estatoi^ sonifies sncls an 
aieoatiolr nmde of saiSbred, by any person seized of 
an estate tail, or m metr^ €h^U, in things which lie 
in livery, as takes away the entry of the person en¬ 
ticed after the death of the alienor. 

^ This injury happens when he who hath an 
estate-tail, maketh a larger estate of the land than by 
law he is entifted to do: in wiiicb case the estate is 
good, so f&f as his power extends who made it, but 
no farther. As if a tenant in-tail makes a feoffment 
in fee-simple, or for the life of the feoffee, or in-tail; 
all which are beyond his power to make, for that by 
the common law elttends no fiirther than to make 
a lease for his own life; here the entry of the feoffee 
is lawful during the life of his feoffor; but if he re¬ 
tains the possession after the death of the feoffor, it 
is an injury which is termed a discontinuance; the 
ancient legal estate, which ought to have survived to 
the heir in-tail, being gone, or at least suspended, and 
for a while discontinued. For, in this case, on the 
death of the alienors, neither the heir in-tail, nor 
they ill remainder or reversion expectant on the 
determination of the estate-tail, can enter on and 
possess the lands so alienated. Because the original 
entry of the feoffee being lawful, and an apparent 
right of possession being thereby gained, the law 
will not suffer that right to be overthrown by the 
mere act or entry of the claimant.” (a) 

By the common law, an estate-tail may be discon- 


(«) n BIk. Com. 171, .■>. 


n‘2 
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tinned five ways: first, by confirmation with warranty; 
secondly, by feoffment; thirdly, by fine;^^foartbly, 
by common recovery; fifthly, by release. 

An estate-tail cannot, however, be discontinued, 
except where he who makes the discontinuance was 
once seized by force of the in-tail; that is, seized 
of the freehold and inheritance of the estate in-tail, 
and not of a remainder or reversion exj^ectant upon 
a freehold, (a) Hence, if there be tenant for life, 
the remainder in-tail, &c. and tenant for life, and he 
in the remainder in-tail levy a line, this is not any 
discontinuance or divesting of any estate in remain¬ 
der, but each of them passes tHkt which they liave 
power and authority to pass. (6) 

So also, to make a discontinuance by levying a fine, 
it is necessary that the estate should. pass to the 
alienee by virtue of the fine; if, therefore, the tenant 
in-tail first alienate his estate by modes of convey¬ 
ance, which transfer only the possession and not the 
right, as by bargain and sale, lease and release, &c. 
and the grantee is seized hy virtue of such convey¬ 
ance, a fine, levied afterwards by the tenant in-tail, 
will not operate as a discontinuance of the estate-tail; 
but the right of entry will remain to the remainder¬ 
man, or reversioner, for the first five years after his 
title accrues, (c) 

But, where tenant in tail-male, with remainder 

(c) 1 Inst. 347,(&)et vide Litt. s. (6) 1 Inst. 302, (fc). 

640.658. (r) Seymour's case, 10 Co. 96, (n). 
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over in-fee, in consideration of a marriage, con¬ 
veyed his estate-tail by lease and release to trustees, 
and their heirs to several uses, and in the release 
covenanted to levy a fine to the same uses, and did 
after his marriage levy a fine in pursuance of his 
covenant, it was held that this fine operated as a dis¬ 
continuance of the estate; because the lease, release, 
and fine, were all but one assurance^ and operated as 
such; for that the deeds could only be considered as 

-*r • t 

a covenant to levy a fine^ and were incomplete till 
the fine was levied, so that the estate-tail passed by 
the fine, (a) 

This case was distinguished from Seymour’s, be¬ 
cause, in that case, the fine vras not levied until a 
year after the bargain and sale was enrolled, and it 
was expressly found by the verdict, that the bar¬ 
gainee entered, and was seized by force of the bar¬ 
gain and sale only ; so that the bargain and sale was 
totally unconnected with the fine: nor did it appear 
that any fine was intended to be levied at the time 
when the bargain and sale was executed. 

Where the title of the lessor was under a mar¬ 
riage-settlement, by which the premises w^re set¬ 
tled on the husband for life, remainder to the chil¬ 
dren of the marriage as tenants in common in-tail^ 
with cross remainders in default of issue of any 
child to the survivors in-tail, with remainder to the 
survivor of husband and wife, in-fee: and two 


(rt) Doe rf. Odiurne Whitehead, liiin. iol. 
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daughters were the issue of the marriage; the first 
of whom married the lessor of the plaintiff) and the 
second the defendant, and died without issue; but 
previous to her death, she and her husband levied a 
fine with proclamations of her moiety, to recover 
which the action was brought: Mr. J. Gould, who 
tried the cause, nonsuited the plaintiff) being of opinion 
that the levying of the fine had discontinued the 
estate-tail, taken away the claimant's right of entry, 
and driven him to his writ of formedon. (a) 

By the common law the alienation of a husband, 
who was seized in right of his wife, worked a discon¬ 
tinuance of her estate; but now, by the 32 Hen. VIII. 
c. 28. s. 6, it is provided, that no act of the husband 
only, shall work a discontinuance of, or prejudice the 
inheritance or freehold of the wife; but that, after his 
death, she, or her heirs, may enter on the lands in 
question; and, therefore, the wife, or her heirs, may 
now in such cases support ejectment. 

A feoffment by husband and wife is within this 
statute; because in substance it is the act of the hus¬ 
band only ; but a fine levied by the husband and 
wife is not. (b) 

When also the husband and wife are jointly seized 
to them and their heirs, or the heirs of their two 
bodies, of an estate made during the coverture, and 


(a) Run. Eject. 45. case, 2 Co. 77, (&). 

(/>) 1 Inst. y2<i, (rt). Cromwell’s 
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the husband makes a feoffment in-fee, and dies, the 
wife may enter under the provisions of this statute, 
although it was the inheritance of them both, (a) 

By the statute of 11 Hen. VII. c. 20, it is also pro¬ 
vided, that “ if a woman has any estate-tail jointly 
with her husband, or only to herself, or to her use, 
in any lands or hereditaments of the inheritance or 
purchase*of her husband, or given to the husband 
and wife iii-tail, by any of the ancestors of the hus¬ 
band, or by any other person seized to the use of the 
husband, or his ancestors, and shall hereafter, being 
sole, or with any other after-taken husband, discon¬ 
tinue, &€. the same; every such discontinuance shall 
be void, and it shall be lawful for every person to 
whom the interest, title, or inheritance after the 
decease of the said woman, should appertain, to 
enter, &c. 

This statute is, for the most part, confined to 
conveyances by the husband, or his ancestor, for the 
advancement of the wife, (b) Hence, if land be 
settled by the ancestor of the wife, in consideration 
of the marriage, it is not within this act; for it 
shall be intended that the advancement of the wife 
was the principal cause of the gift, (c) But where 
the conveyance is by a stranger, in consideration of 
the wife's fortune paid by her fatlier to the vendor, 
and other money paid by the husband, it is within the 

(a) 1 Inst, yac, («). Greenley's S. C. 1 Leon. 261. 

case, 8 Co. 1-12, {b). (c) Kynaston v. Lloyd, Cro. Jar. 

(b) Foster v. Pitfall, Cro. Eliz. 2. 621. 
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act. (a) So if the conveyance be by the husband, or 
his ancestor, in consideration of man-iage, although 
it be joined with a money consideration, yet it is 
within the statute, (d) But no estate is within the 
meaning of this statute, unless it be for the jointure 
of the wife. Hence, although an estate devised by 
the husband to the wife in-tail, with remainder over 
to a stranger in-fee, be within the words, yet it is 
not within the meaning of the statute; for it shall 
not be intended to be for a jointure, where no in¬ 
heritance is reserved to the husband or his heirs i 
and the meaning of the statute is, that the wife shall 
not prevent the lands descending to the heirs of the 
husband, (c) 

If the issue in special-tail, with reversion iu-tee 
expectant, levy a tine, and afterwards his mother, 
being tenant in-tail within this act, make a lease for 
three lives (not warranted by the statute 32 Hen. Vlll. 
c. 28.) living the issue ; the conusee may enter, (d) 
But if the reversion in-fee had been iu another, the 
conusee could not enter, because he would have 
nothing but by estoppel; nor the heir, because he 
had concluded hiniself by the fine; (e) nor the 
issue. (/) 

Formerly an alienation made by a sole corporation. 


(o) Piggot V. Palnjt’r, Moore, ‘2 jO. 
(Aj Kirkmau v. Tliouisoii, (^lo. 
.Tac. 474. 

(() i’osicr V. Pilt’ull, Cro. Eiiz. !2. 
S. C- 1 Leon. '.-tiJ. 


(</) Brown’s case, S Co. 50, (/*). 
(<•) Ward i>. Walliiew, (’ro. Jac. 
178. 

(_/’) Lincoln Coll, case, 3 Co. 01, 
(a). 
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as a bishop, or a dean, without the consent of the 
chapter, was a discontinuance; but since the dis¬ 
abling statutes, {a) which declare sucli alienations 
absolutely void, ab initio, no discontinuance can by 
such means be effected. (6) 

2. By Descent, (c) 

“ Descents, which take away entries, are when any 
one, seized by any means whatsoever of the inherit¬ 
ance of a corporeal hereditament, dies, whereby the 
same descends to his heir; in this case, however 
teeble the right of the ancestor might be, the entry 
of any other person who claims title to tlic freehold is 
taken away; and he cannot recover possession against 
the heir by this summary method, but is driven to his 
action to gain a legal seisin of the estate. And this, 
first, because the heir comes to the estate by act of 
law, and not by his own act ; the law therefore pro¬ 
tects his title, and will not suffer his possession to be 
divested, till the claimant hath proved a better right. 
Secondly, because the heir may not suddenly know 
the true state of his title; and therefore the law. 


(«) 1 Eliz. c. 19. 13 Eliz. c. 10, 
(/>) V. N. li. 104. 

(f) It is scarcely possible to 
suimest a cas'e, in whiclj the doc- 
trine of dc'cent cast can bn now so 
applied, as to prevent a claimant 
from maintaining ejectment, as, 
from the prii.eiples of disseisin at 
election, hv may always lay hi.s 
demise in the lime of the aiiccstoi, 
and cia't not to bo disseised, but 


a general account of .lu; doctiino 
of descent cast is given here, in 
order to render this part of the 
subjeeL complete. Vide Taylor d. 
Atkins V. Horde (fhirr. (iO.; wlicre 
the history and principles of the 
doctrine ol' descent cast arc most 
ably investigated by Lord Mans¬ 
field. Vide also William d. 11 ugbes 
t’. Thomas, (ici East. 141.) 
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which is ever iildelgeat to heirs, takes away the entry 
of such claimant as neglected to enter on the an¬ 
cestor, who was well able to defend his title; and 
leaves the claimant only the remedy of an action 
against the heir. Thirdly, this was admirably 
adapted to the military spirit of the feudal tenures, 
and tended to make the feudatory bold in war; since 
his children could not, by any mere entry of another, 
be dispossessed of the lands whereof he died 
seized. And, lastly, it is agreeable to the dictates 
of reason, and general principles of law.* (a) 

This doctrine of descent cast does not apply, if the 
claimant be under any legal disabilities during the 
'life of the ancestor, either of infancy, coverture, 
imprisonment, insanity, or being out of the realm; 
because in all these cases there is no neglect or laches 
in the claimant, and therefore no descent shall bar or 
take away his entry, {b) Nor does it aftect copy- 
hold, or customary estates, where the freehold is in 
the lord; (c) nor cases where the party has not any 
remedy but by entry, as a devisee, (d) 

The right of entry may be tolled, or taken away, 
by a descent cast, m cases of abatement, intrusion, 
and disseisin. 

By the common law, if an abator, or intruder, or 
disseisor, died in peaceable possession, the descent to 
the heir gave to him a right of possession, and took 


('/) 3 Blk. Com. 170. 

(?) Lilt, I. .3.C. 6. 

Dot rf. Cook V. Danvcis, 7 


East. 290. 

(d) Co. Litt. 240, (6). 
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an^y ike trae owiie# his right of eiktry, although 
aacfa <!eath happened imioediately after the wrongfal 
acquisition of the lands; but by the statute of 32 
Hen. VIII. c. 33, it is provided, that “the dying- 
seized of any disseisor of and in my lands, &c. hav¬ 
ing no title therein, shall not be deemed a descent to 
take away the entry of the person, or his heir, who 
had the lawful title of entry at the time of the descent, 
unless the disseisor has had peaceable possession for 
five years next after the disseisin, without entry or 
continual claim by the person entitled.’’ This statute, 
however, being a penal one, is constructed strictly, and 
does not extend to the feoffee, or donee of the disseisor, 
mediate or immediate, and therefore the descent in 
such cases remains as at the common law. (a) It is 
also said, that abators and intruders are not within 
the statute ; but the successors of bodies politic and 
corporate in cases of disseisin are within its remedy, 
although the statute speak of him that at the time of 
such descent had title of entry, or his heirs ; for the 
statute clearly extends to the predecessor, being dis¬ 
seised, and consequently without naming his suc¬ 
cessor extendeth to him, for he is the person that, at 
the time of such descent, had title of entry, (b) 

If there be tenant for life, the reversion in-fee, and 
tenant for life be disseised, and die, and the disseisor 
afterwards die within five years, the reversioner is 
within the benefit of the statute, and his entry is not 
taken away; for, after the death of the tenant for 
life, it is a continuation of the same disseisin to the 

(a) Co. Litt. 266. Tailbois, Plow. 38. 47. 

(h) Co. Litt. 238. Winibish v. 
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thr^i@lihht for' life had b.ftbnmpdar dW, tliere ■ the 
teeeni would have taken away the entry of the re* 
versioner, because there was no continuation of the 
same disseisin upon the reversioner. The act only 
continues a right of entry in the disseisee, where 
a right of entry was once in him ; but in the last case 
a right of entry never was in the reversioner, and 
consequently never Jiaving had the right of possession, 
he is not a disseissee within the statute, to punish the 
j)ossession of the heir as an actual ouster, since the* 
reversioner was never actually ousted either by the 
orig-iual disseisor, or his heir, (a) 

It is immaterial w^hether the descent be in the col¬ 
lateral line or lineal; (h) but a dying seized of an 
estate for life, or of a reversion, or remainder, will 
not take away an entry; (c) because, for this pur¬ 
pose, it is essentially necessary that the disseisor 
should die seized both of the fee or fee-tail and free¬ 
hold. If, therefore, the disseisor make a lease for 
his own life, or the life of another, and die seized of 
the reversion, this descent will not take away the 
entry, because although he had the fee he had not the 
freehold at the time of his death; but if he make 
a lease for years and die seized of the reversion, the 
entry will be taken away, for the fee and frectiold are 
both in him. The law is the same in the case of a 
remainder, and when the land is extended upon a 
statute, judgment, or recognizance, (d) 

(«) Co. Liu. 23H. Wimbibh v. (<•) Lilt. s. 387, .'JCC. 

Tuilhois, l*low. an. 47. (^0 Co. Liu. 239, (/.). 

(/■)( < 1 . Liu. 339, {/>). 
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mcesmry tot itie descent of the fee 
freehold be immediate to bar the entry. Hence>. if 
feme disseisoress take husband, and have issue, and 
afterwards the husband die, such descent will not take 
away the entry of the disseissee ; because the heir 
comes not to the fee and freehold at once, the latter 
having been suspended until the death of the father, 
who was tenant by the courtesy, (a) 


To constitute a descent, tljereforc, which shall 
take away an entry, it appears, that tliere must be 
a dying seized in demesne of a corporeal inheritance, 
either in fee or feedail, that the rightful owner be 
under no legal disability in the time of the ancestor, 
and also in those cases to which the statute of 32 Hen. 
VIII. c. 33, extends, that the disseisor have tive years 
quiet possession of the lands. 


3. By the Statute of Limitations. 


By the statute of 21 Jac. I. c. 16. s. 1, it is enacted, 
that *^00 person shall make any entry upon any 
lands, &c. but within twenty years next after his right 
or title shall first descend, or accrue; and in default 
thereof such person so not entering, and his heir, 
shall be utterly disabled from such entrySection 
the second enacts, that if any person having a right 
or title of entry shall be, at the time of the said right 
or title first descended, accrued, corue, or fallen, 
within the age of twenty-one years, covert, non 
compos mentis^ imprisoned, or beyond seas, then such 


(rt) Liu. s. ao-c 



heir, may, notwithstanding the said 
twenty years be expired, bring his action, or make 
his entry, as be might have done before this act^ so as 
snch person, or his heir, sbalb within ten years next 
after his and their full age, discovertore, coming of 
sound mind, enlargement out of prison, or coming 
into this realm, or death, take benefit of, and sue forth 
the same, and at no period after the said ten years.*' 

From the ancient doctrine of nullum tempus oc- 
currit regi, the King is not bound by this statute, (a) 
nor are ecclesiastical persons within it, because it 
would be an indirect means of evading the statutes 
made to prohibit their alienations; but, with these 
exceptions, the statute applies to all persons, capable 
of a right to enter; and, therefore, if it appear that 
there has been a possession by the defendant, or 
those under whom he holds, for the last twenty years, 
adverse to the title of the claimant, and that the 
claimant has not been prevented from prosecuting his 
claim earlier, by reason of some of the disabilities 
allowed by the statute, he will be haired of his re¬ 
medy by ejectment. 

It is not easy to define what will constitute an ad¬ 
verse holding of this nature, but it may be safely 
laid down that an adverse possession will be nega¬ 
tived, when the parties claim under the same title, 

ia) By stat. 9. Geo. III. c. 16, the years next before suit or claim; 
King is disabled from claiming and consequently an adverse pps- 
title, (except to liberties and fran- session of lands for sixty years will 
chises,) unless the same shall ac* now be a good title even against 
cruc within the space of sixty the<'rown. 
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when the possesi^oa of (me party is consistent with 
the title of iheifpher, when the party claiming title 
has never in contemplation of law been out of pos¬ 
session, and when the possessor has acknowledged a 
title in the claimant. 

First, where the parties claim under the same title. 

As if a man seized of certain land in-fee have issue 
two sons, * and die seized, and the younger son enter 
by abatement into the land, the statute will not 
operate against the elder son ; for when the younger 
son so abates into the land after the death of his 
father, before an entry made by the elder son, the 
law intends that he entered claiming as heir to his 
father, by which title tlie elder son also claims, (a) 
So also if the defendant should make title under the 
sister of the lessor of the plaintiff, and prove that she 
had enjoyed the estate above twenty years, and that 
he had entered as heir to her, the court would not 
regard it, because her possession would be construed 
to be by courtisy, and not to make a disherison, but 
by silence to preserve the possession of the brother, 
and therefore not within the intent of the statute; 
though, if the brother be once in actual possession, 
and ousted by his sister, it would it seems be otherwise, 
for then her entry could not possibly be construed 
to be to preserve his possession. (6) 

Secondly, where the possession of one party is 
consistent with the title of the other. 

(a) Co. Litt. s. 300. ^ (6).--Sharrington v. Strotton, Plow. 

(i>) n. N. P. 102 . Co. LiC«42, 208 , 300. 
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Thus, where by a marriage-settlement a certain 
copyhold estate of the wife was limUd % *the use of 
the survivor in-fee, but no surrender was made to the 
use of the settlement, and, after the death of the 
wife, the husband was admitted to tlic lands pursuant 
to the equitable title acquired by the settlement, it 
was held that if he had had no other title than the 
admission, a possession by him ibr twenty years 
would have barred the heir-at-law of the wife; but as 
it appeared that there was a custom in the manor for 
the husband to hold the lands for his life, in the 
nature of a tenant by the courtesy, and this without 
any admittance after the death of the wife, the pos¬ 
session of the copyhold by the husband was referred 
to this title, and not to the admission under the settle¬ 
ment; and such possession being consistent with the 
title of the heir-at-law, he was allovved to maintain 
ejectment against the devisee of the husband, within 
twenty years after the husband's death, though more 
than twenty years after the death of the wife, (a) 

And although one third part of thf premises had 
been settled, many years before the marriage, uj)oii 
a third person for life, and the steward <jf the manor, 
appointed by the heir-at-law and her husband, had 
constantly debited himself with the recei[)t of two- 
thirds of the rent for the husband, on account of his 
wife, and the remaining on^-third for the annuitant, 
vet, as no surrender had been made to the trustees 
of the annuitant, it was held that such payment to him 
must be taken to be with the consent of the person 

n 

(fl) Do«; d. Milner u. Brightweft, 10 East. 588. 
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entitled by law to the whole premises, so as to do 
away the notion of adverse possession by the husband 
of that third, distinct from his possession of the other 
two-thirds as tenant by the courtesy after the wife’s 
death. 

So also where a party devised a certain estate to 
his nephew and two neices, as tenants iii common, 
and one of them died in the testator’s life-time, leav¬ 
ing* an infiiiif daughter ,* and after the testator’s deatli, 
the nephew and surviving neice covenanted to convey 
one-third to a trustee, upon trust to convey tlu' sanu' 
to the infant if she attained twenty-one, or otlu'rwise 
to themselves, but no conveyance was executed 
pursuant to the deed, but a third of the rents were 
received by the trustee for the use of the infant during 
lier life-time. It was held that there was no adverse 
possession until the death of the infant, and that the 
devisee of the nephew might maintain ejectment for 
his share of the undivided third, within twenty years 
after the infant’s death, although more than twenly 
years after the cfeath of the nephew, {a) 

So also where a copyholder with the licence of the 
lord leased the copyhold lands for forty years, with 
a proviso for re-entry if the rent should be in arrear, 
and made a will devfsing such copyhold lands to A. 
ami died, twenty years of the lease being then unex¬ 
pired, and the heir at law received the rent from the 
lessee from the time of the death of the copyholder 


(a) Due. d. C'olcloiigh t». llalijc, 3 . H. C.T-'iT. 


I’. 
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until the expiration of the Jease^ and for ten years 
afterwards, when the devisee brought an action of 
ejectment; it was holden that the lessee was not 
barred of this remedy by the statute of limitations, 
although more than twenty years had elapsed from 
the time of the death of the testator, and the for¬ 
feiture of the lease by non-payment of rent to the 
devisee ; for until the termination of the lease the 
devisee had no right to enter except for the forfeiture, 
and although he might have entered by reason of the 
forfeiture, yet he was not bound to do so. (a) 

But where copyhold lands were granted to A. for 
the lives of herself and B., and in reversion to C., 
for other lives; and died, having devised to i?., 
who entered and kept possession for more than 
twenty years ; it was held, that C. was barred by the 
statute after i?.^v death from maintaining ejectment, 
for that eVs right of possession accrued on the death 
of^., inasmuch as there cannot be a general occu¬ 
pant of copyhold land. (6) 

So also where the rents, issues, and profits of a 
trust estate were received by a cesltii que trust for 
more than tw^enty years after the creation of tlie 
trust, without any interference of the trustees, such 
possession, &c. being consistent with, and secured 
to the cestui que trust, by tlfe terms of the trust- 
deed, the receipt was held not to be adverse to the 
title of the trustees, so as to bar their ejectment 
against the grantees of the cestfd que trust, brought 

(u) Doc d. Cook w.j Dcinvcrs, 7 {h) Doe d. Fosters. Scott, 4 H. 

East 2pf), & (’. 700. 
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nfter the twenty years, (a) And indeed, as the cestui 
ffm trust is a tenant at will (d) to the trustees, and his 
possession is the possession of the trustees^ the statute 
will never operate between trustee and cestui que 
trust, except in very particular cases; although it 
seems that if a cestui que trust sell or devise the 
estate, and the vendee or devisee obtain possession 
of the title deeds and enter, and do no act recog¬ 
nizing the trustee's title, the statute will operate from 
the time of such entry, (c) 

In like manner the payment of interest upon a 
mortgage will prevent the statute from running against 
the mortgagee, although he may not have been in 
possession of the lands for upwards of twenty years, 
because such possession is consistent with the original 
agreement of the parties, id) 

It seems as yet a ver^ unsettled point, whether an 
<!‘.ncroachment upon the waste adjoining to the de¬ 
mised premises by a lessee, and uninterrupted pos¬ 
session thereof by him for twenty years, shall give to 
the lessee a possessory right thereto, or whether he 
shall be deemed to have enclosed the waste, in right 
of the demised premises, for the benefit of the lessor 
after the expiration of the term. Lord Kenyon, C. J., 
Lee, C.J., and Thompson, B., have held that the 
encroachment belongs to the lessee, whilst oh the 

(«) Keane d. Jxwl Byron v. Dear- Purchasers, 2d Edit. 241. 
don, 0 East. 248. ■" (J) Hatcher v. Fineiuj,, Lord 

{(>) Grec V. Rolle, Lord Itayin. Kn>in, ?40. Hall v. Doe d. Sur- 
716. tce.s, ;■) 13. & A. 637. 

(c) Vide Sugden’s \>iulois and 

E 2 
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other band, Heath, J., Butler, J., Perryn, B., and 
Graham, B., have held that the landlord is entitled to 
it. (a) 

4 

But at all events, it seems clear, that such pos- 
session will be adverse to the rights of the com¬ 
moners, and indeed to the lord himself^ excepting as 
landlord at the expiration of the lease. (^) 

Tt should however, be observed, that although 
twenty years peaceable possession will undoubtedly 
be a good title against the lord, ywd lord, if the pos¬ 
session were, in the first instance, taken in defiance of 
him, and no acknowledgment at any time afterwards 
made, yet, that if the possession be at first by the 
lord\s permission, or the party subsequently make an 
acknowledgment that the lands were originally so 
taken, the statute will never run against the lord ; 
for the possession of a tenant at will for ever so many 
years is no disseisin, (c) * 

On this principle, where a party enclosed a small 
piece of waste land, and occupied it for thirty years 
without paying rent, and at the expiration of that 
time the owner of the adjoining land demanded six¬ 
pence rent, which the party paid on three several 
occasions, it was held, that,, this evidence, in the 
absence of all other circumstances, was conclusive 


(rt) Doc rf. (.’olcloiigh V, Miillinfr, Taunt. 200. 

1 Espifr 4oO. Creach v. Wilmot, 2 (/■) C'reach v. Wilmot, 2 Taunt. 

Taunt. ICO, {in riofn.) Doe ti. 160, (in notk.) 

Challnor v. Davies, 1 Esp. 461. (<) D. N. 1M04. 

Hryan t/. Child v. Winwood, 1 
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to show that the occupation of the defendant began 
by permission, (a) 

So also, where a cottage standing in the corner of a 
meadow, (belonging to the lord of a manor,) but sepa- 
rated from the meadow, and from a highway by a 
hedgCj had been occupied for about twenty years with¬ 
out any payment of rent, and then, upon possession 
being demanded by the lord, was reluctantly given 
up; and having been so given up was restored to 
the parfy, he being at the same time told, that if 
allowed to resume possession, it would be only 
during pleasure, and he kept possession for fifleeu 
years more, and never paid any rent; it was held 
that the jury were warranted in presuming that tln^ 
possession had commenced by the permission of the 
lord, (h) 


Thirdly, an adverse possession will be negatived 
when the party claiming title has never, in contem¬ 
plation of law, been out of [)ossession. 


Thus, when A. devised lauds to B. and his heim, 
and died, and B. died, and the heir of B., and a 
stranger entered and took the profits for twenty years, 
upon ejectment brought by the devisee of the heir of 
B. against the stranger, it was held that iliis percep¬ 
tion of the rents and profits by the stranger was not 
adverse to the devis(?e\s title; because, when two 
men are in possession, the law adjudges it to be the 


(/() Doe Jiickhon f. Wilkinson, (/>) Doc d. Thoiui».'<on r ('laik 
;3 B K c. iia. ft v. ?i?. 
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possession of him who hath the rif?ht: the lessor of 
the plaintiff*, and the defendant, were not tenants in 
comnioHy for the defendant was a mere stranger; and, 
though he took a moiety of the profits, that would 
not make him a tenant in common; for a man cannot 
disseise another of an undivided moiety, as he may of* 
such a number of acres, (a) 

From the principle that the possession of one joint 
tenant, parcener, or tenant in common, is primd facie 
the possession of his companion also, ((5>) it*f*ollows, 
that the possession of the one can never be considered 
as adverse to the title of tlie other, unless it be at¬ 
tended by circumstances dcraonsb'ative of an adverse 
intent; or, in other words, whenever one joint tenant, 
tenant in common, or parcener, is in possession, 
his fellow is in contemplation of law in possession 
also, and it is necessary to prove an actual ouster to 
rebut this presumption. 

Some ambiguity, indeed, seems formerly to bav<i 
prevailed as to the meaning of the word actual ouster, 

though it signified some act accompanied by real 
force but it is now clear, that an actual ouster 
may be inferred from circumstances, which circum¬ 
stances are matter of evidence to be left to the jury. 
Thus, thirty-six years sole and uninterrupted posses¬ 
sion by one tenant in common, without any account to, 
demand made, or claim set up by his companion, \vas 


(«) IJotifhtig V. ItawfUTiic, Ld. v. Keen, 7 T, It. 38(3. 

I*.tiyni. 379. (c) Fairriunii ((.Fowler n.bhackic,- 

Fold ton,Burr.KOOJ. 

niiie, I'.'t). Doc (L liarncl 
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held to be sufficient ground for the jury to presume 
an actual ouster of the co-tenant, and they did so 
presume, {a) 

So also, if upon demand by the co-tenant of his 
moiety, the other refuse to pay, and deny his title, 
saying he claims the whole, and will not pay, and 
continue in possession, such possession is adverse, 
and ouster enough (^). And in like manner where 
there were two joint tenants of a lease for years, and 
one bade the other go out of the house, and he 
went out accordingly, this was held to be an actual 
ouster, (c) 

» 

-Upon the same principle, although the entry of 
.one is, generally speaking, the entry of both, yet if 
he enter claiining the whole to himself, it will be an 
entry adverse to his companion, (c) But where there 
was no circumstance to indupe a supposition of 
an actual ouster, but a bare perception of the profits 
by one tenant in common for twenty-six years, the 
possession was held not to be adverse. («/) And 
where a tenant in common levied a fine of tlie whole 
premises, and afterwards took all the rents and 
profits for four or five years, but it did not appear 
that he held adversely at the time of levying the 
fine, it was held that such fine and receipt were 


(</) Doe d. Fisher v. Prosser, Ihrd, 11 East. 49. 

Cowp. 217. (r) V’iri. Ab. V. 14,512. 

(ft) Doc d. Fisher v. I’rosscr, (</) Fairclaimt/. Fowler r. Sliacklc- 
Cowp. 217. Doc d. Ilellings v. ton, 5 I birr. 2904. 
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not sufficient evidence of an ouster of his com¬ 
panion. (a) 

If, however, in cases of joint tenancy, 8cc. there 
*’.be sufficient evidence of an actual ouster, tlie statute 
will run as in other cases. 

(Jpon the principles here established, the posses¬ 
sion of one heir in gavelkind is not the possession ol 
the other, if' hc! enter with an adverse intent to oust 
the other. (7>) 

If an estate descend to [larceners, one of whom 
is inider a disabdity, which continues more than 
twenty years, and the other does not enter within 
twenty years^ the disability of the one does not pr(‘- 
serve the title of the otlier after tlie twenty years 
have elapsed, (r) 

Fourthly, when the possessor has acknowledged 
a title in the claimant. 

Thus, where a lease for a long term had been 
granted, by the lord of the manor, to the rector, in 
which the Ipssee covenanted for himself, his executors, 
and assigns, to pay, during the continuance ol' the 
term, a certain annual rent, and also all the tithe 
stra-.v of wheat and rye within the j)arish, and the les¬ 
see and his assigns (the succeeding reetors) continued 

(a) IVai'cabif' >1 !{(iniliiuwor (/<; l.^!iv(.>ii[)urtiiT\rrdI, lUk 

Head, 1 East. ;MtS, .'>’1, srd vu/c (r) Hue f/. Laiigclon i>, Howlbtoii, 
Story V. Wjodbor, '> Aik. Gilt), GG'J. '2 Taunt. 11J. 
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in possession for twenty years and upwards after the 
cKpiration of the term, without payment of rent, but 
during that twenty years sutfered the heir of the 
lessor to take the tythe of the wheat and rye straw ; 
it was held, that such sulforaiicc was evidence of 
an agreement between the lessor and lessee, or 
their heirs and assigns respectively, that tlie his- 
see, or his assigns, should continue his poss(issi()n, 
if the lessor, and his heirs, were permitted to receive 
tlu^ tithe as betpre, and (hat cunseqaendy there, 
was no adverse holding in (he assignee of the 
lessee, (a) 

To enable a party to taki; advantage, of the oxbm- 
sion of time granted by (he second sce.tion of this 
statute, it is Jie(.essar} that tlie disability to enter 
should (‘xistat tiio time wdien his title accrued, for il‘ 
he had the ])owerto enter, but for an instant, no sub- 
s('(jiient disability will be sufticient to arrest the ope¬ 
ration of the statute. And the principle is the same 
where a disabiliU, existing at the time of the com- 
meiuannent of the title, is afterwards removed, and 
a subse(juent disability ensues; the statute con¬ 
tinuing to run, notwithstanding the second disability. 
It was ojice, indeed, endeavoured to distingnisli be¬ 
tween cases of voluntary and involuntary disability 
in this respect, and to maintain that an involuntary 
disability, as iusauity, occurring after the statute had 
begun to run, would sus[)cnd its progress, but the 
argument was over-ruled, upon the principle that 
a dilferent construction had always !>een given to all 


(.'/) Hoc (I, IVllat V. I'cnar'^, 1 Uoh. .ukI rull. jlJ. 
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the statutes of limitations^ and that such nice dis¬ 
tinctions would be productive of mischief. («) 

It was said, by Lord Chancellor Hardwickc, that 
if a many both of non-sane memory and out of the 
kingdom, come into the kingdom, and then go oat 
of the kingdom, bis iion-sane memory continuing, 
his privilege, as to being out of the kingdom, is 
gone; and his privilege, as to non-sane memory, 
will begin from the time he returns to his senses, (h) 

When the ancestor to whom the right first accrues, 
dies under a disability which suspends the operation 
of the statute, his heir must make his entry within ten 
years next after his ancestor's death, provided more 
than twenty years have elapsed from the time of the 
commencement of the ancestor's title, to the time of* 
the expiration of the ten years, (c) 

It was once indeed contended that the meaning of 
this second section of the statute was, to allow ever}'^ 
person at Igast twenty years after their title accrued, 
if there were a continuing disability from the death of 
the ancestor last seized, and ten years more to the heir 
of the person dying under a disability, which ten 
years were in addition to the twenty years ailovved by 
the first clause. But it w^s justly observed by the 
court, (hat if this construction obtained there was no 
calculating how far the statute might be carried by 


(a) Doc d. Duroure v. Jones, (l>) Sturt v. Mcllisli, 2 Atk. 610, 

■1 T. It. JOO; ct vide Stouell v. Ld. 6J4. 

Zuudi, T'low. .S66. {'oUcrell r. (r) Dor d. (Jeorge v. Jesson, 6 

Diillon, 4 Taunt. HJ6. Viast. {>0. 
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parents and children dying under age, or continuing 
under other disabilities in succession; that the word 
death in the second clauife meant and referred to the 
death of the person to whom the right first accruedy 
and was probably introduced in order to obviate the 
difticalty which had arisen in the case of StoweU v. 
Lord Zouch, («fj^pon the construction of the statute 
of fines from the omission of that word ; and that the 
statute meant tliat the heir of every person, to which 
person a right of. entry had accrued during any of the 
disabilities there stated, should have fen years from 
the death of his ancestor, to whom the right first ac¬ 
crued during the period of disability, and who died 
under such disability, notwithstanding the tiventy 
years, from the first accruing of tlie title to the an¬ 
cestor, should have before expired. (5) 

Having thus discussed the general principles of the 
action, that a claimant in ejectment must have both 
the legal and possessory title, the particular persons, 
who, by reason of their estate and interest in the 
ladds, are entitled to this action, must n<|pt bo consi- 
tlered; remembering always, that a right of entry or 
possession is supposed to accompany their legal title. 

1. Tenant for Years—for Life—in Tail—or 
IN Fee. 

It has been said by a learned writer, that a tenant 
for years cannot before entry maintain an action of 


((/) I’low. 360. Esusl. 1)0. 

(/;) Dtic </. (M’orge V Jesson, 6 



60 


OF Tfl!fe»TrCi.B, 

trespass^ or ^ectmeni'} because those acts coinplaiu 
of a violation of tbe possession, and therefore cannot 
bh maintained by any perso^ who has not had an ac¬ 
tual possession; (a) but this reasoning does not seem 
applicable to the modem principles of the remedy by 
ejectment, (b) 

2, Mortgagee. 


After the mortgage becomes forfeited, the mort- 
gagee may immediately proceed by ejectiiient against 
the mortgagor, without any notice or demand of 
possession, (c) 

If the party in possession is not the mortgagor l»im- 


J^f/) 1 Cm. Dig. <240, viac, 
4 r.iic. Ab. IBa. 

(/>) (iooclright (i. Hare v. Cator, 
Doug. AU, 80. 

(r) Doe d. I’lhher V, 5 Bing. 

S.C. 2 i\I. & P. 4<).—The difli- 
cnltics with which the courts have 
been beset, in (l|(piing tlic bituatiun 
of a mortgagor in possession, after a 
for/citiirc’ oi" tlie niorigagc, willi 
re^ettoliisiMortgagee, arc curious. 
In Mos.s V. Gallunorc, Doug. U79, 
02, ].or(l Mansfield says, “ He i.s 
not properly a tenant at w’ill to ibe 
mortgagee; he is like a tenant at 
will.” 'ii Buck V. Wright, 1 T. it. 
,00J, Ashtirst, .T. says, “ a mort¬ 
gagor is as mucJi, if not more like 
a receiver than a tenant at will: 
in truth, he is ni/t eitherand 
amain, “ Mortgagors am! mortgagees 
arc chararters as well known, and 


their rights, powers,and interesls, 
as well settled, as any m the law.” 
InPartridge v. Ball, B. & A. <101, it 
is said, Per Curiam, “ a mortgagor is 
a tenant within the strictest deti- 
ihtion of that word and the learn¬ 
ed reporter coinmenccs a long yole 
on the case reported, with this sen¬ 
tence, “As long as tlie mortgagor 
or his heir is in possession of the 
land, and the legal ownenship is in 
the mortgagee, there must subsist a 
tenancy between the parties;"whjlst 
in Doe J. ilobey v. Maisey, 8 B. Js, 
C. 707, Lord Teiiterdcn sa 3 's, “ Tin; 
mortgagor is not in the situation of 
tenant at alt, or at all events, he is 
not more limn a lenaiit atsufl'eraiice, 
hut in a jieculiai diaracler, and lia- 
bl<' to hi, treated as tenant or as tres¬ 
passer at the option of the mort¬ 
gagee.’’ 
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self, but a person claiming under a lease granted by 
the mortgagor prior to the mortgage, the mortgagee 
will be bound by it; (a) but if the lease be made sub¬ 
sequently to the mortgage, without the privity of the 
mortgagee, it will be no defence to an ejectment 
brought by the mortgagee ; because the mortgagor 
has no power to* let leases not subject to every cir¬ 
cumstance of the mortgage. (^J The principle extends 
also to cases where the party in possession is tenant 
from year to year to the mortgagor, (c) 

If the mortgagee assign the mortgage, and the 
assignee assign to another, the last assignee may 
maintain ejectment for the mortgaged premises. (</) 

If there l)e two several mortgages of the same 
lands, the Mortgagee who has the legal estate will be 
ejititled to recover in an ejectment against the other 
mortgagee, although his mortgage be posterior in 
point of time, (e) 

3. Lord of a Manor. 

When the tenant of copyhold premises has com¬ 
mitted an act by which he forfeits his lands, he who 
is lord, at the time of the forfeiture committed, may 
maintain an ejectment for the recovery of them; but 
this right is confined to the lord for the time being, 
unless the act of forfeiture destroy the estate, and 


(«) Doc d. Dll Costii V. Wharfoii, chcr, 3 East. 44!). 

3T.K. a. {d) Smartle v. Williams, Salk. 

(6) Kecch d. Warnc o. Hall, 245. 

Doug. 21. (<’) Gootltillcf/ Norris V. Morgar., 

(f) Thunder d. W’^eaver v. Bel- iT. R. 735. 
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then the heir of the lord, in whose time it was com¬ 
mitted, may also take advantage of it. (a) 

Where, however, a copyholder, holding of a manor 
belonging to a bishopric, committed a forfeiture by 
felling timber during the vacancy of the see, the sac- 
ceeding bishop was allowed to maintain an ejectment 
against him. (6) 

The right of the lord to maintain ejectment against 
his copyholder, for a forfeiture by committing waste, 
will not be taken away by an intermediate estate in 
remainder, between the life estate of the copyholder 
and the lord^s reveiiiion ; for if it were, the tenant 
for life, and remainder-man, by combining together, 
might strip the inheritance of all the timber, (c) 

When an inclosure has been made from the waste 
for twelve or thirteen years, and seen by the stew¬ 
ard of the same lord from time to time without objec¬ 
tion made, it may be presumed by the jury to have 
been made by the licence of the lord, and an ejectuient 
cannot be maintained by him agiiiiist the tenant with¬ 
out a previous notice to throw it up. (cl) 

It has never been expressly decided whether the 
statute of limitations will run against the lord, in case 
of a forfeiture by a copyholder, and bar his “taking 
advantage of it after a lapse of twenty years; but 


(«) Wat. Copy. vol. [.324 to 353. (c) Doc tl. Folkes v. Clements, 2 

Doe d. Tarrant v, llelliei, 3 T. R. 'Maul. & Scl. 68. 

162. * (d) Doe d. Foley v. Wilson, 11 

(b) B. N. V. 107. East. .50. 
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from the language of Lord Kenyon, C, J. in 4he case 
of Doe d, Tarrant v. Hellier, it seems that its provi¬ 
sions would be applicable to this as well as to all 
other rights of entry. («) 

4. Copyholder, 

Whilst the ancient practice of the action of eject¬ 
ment prevailed, it seems to have been holden, that 
a copyholder ccjnjd not maintain an ejectment, upon 
a demise for a longer term than a year, unless the 
licence of the lord were first obtained, or a special 
custom existed in the manor enabling him to make 
longer leases : and, in some authorities, it is even 
doubted, whether an ejectment can in any case be 
supported by a copyholder. (6) But since the intro¬ 
duction of the modern practice, these objections are 
wholly obviated, and the common consent rule is 
now sufficient to enable a copyholder to maintain 
ejectment. 

A copyholder who claims by descent as /le/r, may 
maintain ejectment without admittance, as his title is 
complete against all the world, except the lord, imme¬ 
diately upon the death of the ancestor ; (c) but if 
it be necessary for him to proceed against the lord tor 
a seizure on the death of the ancestor, he must prove that 
he ha^ tendered himself to be admitted at the lord’s 

(fl)3T. K. 1()2--172. Kastcoiirt u. Weeks, 1 Lut. 799— 

(ft) Stephens v. Eliot. C'ro. Khz. SOS. 

■l&K Cioodwin v, Longhurst, Cro. (r) Hex. v Heiinett, 2. T. 11. 
Eliz. 535. Sparks’case, Cro. Eliz. 197. 

070. Downinghain’scase, Owen, 17. 
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court, or that the lord has done Some act dispensing’ 
with such tender, (a) 

When also the lord grants a reversion of a copy- 
hold expectant on a life estate, as the grantee ac¬ 
quires a perfect title by the grant only, he may on the 
termination of the life estate maintain ejectment 
without admittance. (6)^ 

But in all cases where the copyholder claims as 
snrrendereey (c) as. the surrender and admittance 
make but one conveyance, (d) the legal title does not 
vest in the surrenderee, and of course he cannot 
maintain ejectment, until after admittance; but 
when admitted, the title relates back to the time 
of the surrender, against all persons but the lord ; 
and therefore a surrenderee may recover in eject¬ 
ment against his surrenderor, or a stranger, upon 


(«) Doc d. Hurrell v. liellainy, 2 
M. & S. 87. 

(/i) Roc d. Casli V. Loveless, 2 
H. & A. 453. ' 

(f) In the case of Doe d. Warry 
x\ miller, (I T. 11. 393,) it was en¬ 
deavoured to assimilate to copyhold 
jirinciple.'i, the practice of the So¬ 
ciety of New Jnn, in granting out 
their chamber.^ for lives. It is ciis- 
toinaiy-with that Society, in such 
grants, Lo insert a cLiuse, that tin; 
♦tenant .«hall not .sell or assign, wiih- 
oiit the licence of the Society, and 
for the grantees, when thei^ wish to 
transfer their interest, to surrender 
the chambers (upon a proper deed 
.stamp) to the Treasurer and An¬ 


cients, to the intent that they shall 
grant the said chambers to tlii' 
transferree; which subsequent gi ant 
is never in point of fact made, hut 
simply an entry ol’ admittance in- 
sertrd in the Society’s books. It 
is thcretbre evident, that after the 
first surrender, the legal estati- al¬ 
ways remains in the Treasurer and 
Ancients, as trustees for the sub¬ 
sequent tranlcrrees respecuvcly,and 
that the terms surrender and ud- 
miltancc bear not the slighest re¬ 
semblance in their meaning, to the 
surrender, and admittance to copy- 
hold premises. 

id) Roc d. Joflereys v. Hicks, 2 
Wils. 1.3. 15. 
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a demise laid between the times of admittance 
and surrender, provided the admittance be made 
before the day of the trial, (a) 

Where the devisee of a customary estate, which 
liad been surrendered -to the use of the will, died 
before admittance, it was holden that her devisee, 
though afterwards admitted, could not recover in 
ejectment; for the admittance of the second devisee 
liad no relation t© the last legal surrender, and the 
legal title remained in the heir of the last sur¬ 
renderor. (6) 

5. Lessee of a Copyholder. 

If a copyholder, without licence, make a lease for 
one year, or, with licence, make a lease for many 
years, and the lessee be ejected, he shall not sue in 
the lord’s court by plaint, but shall have an ejectment 
at the common law ; because he has not a customary 
estate by copy, but a warrantable estate by the rules 
of common law. (c) 


6. Widow for iierFree-Bench. 


(a) lloldtastrf. Woollhamsv.Clap- 
ham, I T. 11. COO. Doe </. 13en- 
ninffton v. Hall, 1C East. 208. 
Ji/iursLf . in delivering the judgment 
of the court in Holdfast d. Wooll- 
lianih i>. Claphain, was of opinion 
lhal the surrenderee might maintain 
ejectment against his Burrenderor, 
although not admitted before the 
trial, because the surrenderor is but 
a fni'itcf fo fth surrtnderee ; but it 


should seem, since tlic legal cstal^ 
remains in the surrenderor until the 
time of admittance, that tliis doc¬ 
trine is not applicable to the present 
principles of the action. Vide Doe 
d. Da Costa v. Wharton, 8 T. it. 2. 
H. N. P. 109. 

(h) Doe d. Vernon v. Vernon, 1 
I’.ast. 8. 

(c) Co. Copy. s. 5. Ooodwin v. 
Longhurst, Cro. Eliz, 535, 

F 
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When there is a custom in a manor that the widow 
shall enjoy, during her widowhood, the whole, or 
part of the customary lands, wherewith her husband 
died seized, as of free-bench, she may, after chal¬ 
lenging her right, and praying to be admitted, (a) 
maintain ejectment for them without admittance, even 
against the lord; because it is an excrescence which, 
by the custom and the law, grows out of the 
estate. (^) 


But if the widow’s claim be in the nature of dower, 
an ejectment will not lie l)efore assigniiicut, (c) but 
she must levy a plaint in the nature of a writ of 
dower, in the lord’s court, (d) 

7. Guardian in Socage, (e) or Testamentary 
Guardian appointed pursuant to the statute 12 Car. 
II. c. 24. s. 8. (/) 

But a guardian for nurture cannot maintain eject - 
mcnt, for he cannot malce leases for years, either 
in his own name, or in the name of the infant; 
because he has only the care of the person, and 
education of the infant, and has nothing to do with 
the lands merely in virtue of his office, (gf) 

(a) Co. Copy. s. 5. Goodwin v. IIH. 

J onghiirst, (>o, Eliz. SSr*. (e) Litt, sec. liXS, 124. Wade v. 

(6; Dof d. Burrell v. Bellamy, Cole, Ld. Kaym. 130. 

2 M. &S. 87. ( /■) Bedell Constable, Vaugli. 

(f) Jurdan v. Stone, Ilutt. 18. 177. Doc d. Barry v. Hodgson, 

Howard v. Bartlett, Hob. 181. Doe 2 Wils. 129, 
d. Nutt V. Nutt, 2 C. V. 430. (g) Ratclift’s case, 3 Co. 37. 

(d) Chapman v. Sharpe, 2 Show. 
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8. Infant, ( a ) 

It is difficult to discover any principle upon vliicii 
botli infant and guardian can have the power of 
maintaining ejectment for the same lands, unless, 
indeed, the power of the infant be limited to those 
cases, in which no testamentary guardian has been 
appointed^ and the infant is either above the age 
of fourteen years, or, being under that age, has liad 
no person to take-upon himself the office of guardian 
in socage. No case, certainly, can be found in which 
this distinction has been taken, but it is not incon¬ 
sistent with the doctrine respecting guardians in 
socage, and accords most fully with the established 
principles of the action of ejectment. 

9. Assignee of a Bankrupt, ( 5 ) or Insolvent 
Debtor, (c) 

As all the baJftrupt’s property, real and personal, 
is vested in the assignees by the statute 13 £liz. c. 7. 
ss. I, it follows of course, that they must be in¬ 
vested with all the power necessary to obtain pos¬ 
session of it; and the general assignment gives them 
a title to all the leaseholds (except for lives) belonging 
to the bankrupt, whether the same be in his posses¬ 
sion at the time of the bankruptcy, or acquired by him 


(«■) lludston V. Yate, March. 141. 
Zoucli v. Parsons, llurr. 1794. 180(5. 
Noko V. W'hull lain, Stran. G94. 
Maddon rf. Baker v. White, 3 T. K. 
159. 


(/>) Beck rf. IJawkiiis v. \Vclsli, 
1 VViIs.276. 

(f) Doe d. Clarke v. Spencer, 3 
Bing. '203. 370, 

F 2 
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afterwards. Bjit with respect to the freehold lands 
of the bankrupt, they do not pass by such assignment, 
but must by the provisions of the statute of Elizabeth 
be conveyed by the commissioners by deed indented 
and enrolled; and until the enrolment as well as the 
bargain and sale is completed, the assignees cannot 
maintain ejectment. The bargain and sale also only 
affects the lands to which^the bankrupt is entitled at 
the time of its execution; if he acquire any future 
real estates, there must be a new bargain and sale to 
vest the legal estate in the assignees, {a) 

When a trader being seized of an estate for life, 
with a general power of appointment, with remain¬ 
der in default of appointment to himself in-fee, after 
be had committed an act of bankruptcy, executed his 
appointment in favour of an appointee, and was then 
declared a bankrupt, and assigned the premises by 
bargain and sale to his assignee; it was held that the 
appointment was void, and that thl> assignee had a 
sufficient legal title to maintain ejectment, {b) 

A difference |prevails between cases of bankruptcy 
and insolvency, where the party is possessed of a 
term of years. In the former case, the term does 
not pass by the assignment of the commissioners to 
the assignees, unless they elect to accept it; and 
if they decline to accept, the term will remain in 
the bankrupt, as though no commission had issued, 
unless he deliver up the lease within fourteen days 

(a) Ex parle Proudfoot, 1 Atk. B. & A. 93. Vide 6 Geo. IV. c. 16. 

252 . Esp.N. P. 4.31. s. 81. 

(b) Doe d. Coleman v. Britain, 2 
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to the lessor, and he may maintain ejectment, if 
ousted, notwithstanding his bankruptcy. But in the 
case of an insolvent debtor, the term vests absolutely 
in the provisional assignee by the assignment to him ; 
and if the assignee subsequently appointed should 
elect not to accept the term, it will not revert to the 
insolvent, but the lessor must make his application to 
the Insolvent Court, who have power to make such 
order therein as they shall deem just, (a) 


10. CoNUSEE OF A StATUTE-MeRCHANT OR STA¬ 
PLE. (6) 


11. Tenant by Eleoit. 


It is laid down in the case of Lowthal v. Tomkins, 
(c) that if a tenant by desire to obtain actual 
possession of the lands, he must bring an ejectment, 
for the sheriff under the ^rit delivers only the legal 
possession; which doctrine is recognized by Lord 
Kenyon, C. J. in the case of Taylor v. Cole; (a?) but 
in the case of Rogers v. Pitcher, (e) it is said by 
Gibbs, C. J. I am aware that it has in several places 
been said, that the tenant in elegit cannot obtain pos¬ 
session without an ejectment, but 1 have always been 
of a different opinion. There is no case in which a 
party may maintain ejectment in which he cannot 

(rt) (5 Cieo. IV. c. 16. s. 75. 7. (Jeo. C. & P. 526. 

IV\c.57. s. 23.1 Wm.TV. DoeJ.Pal- (6) Co. Litt. 42. c. Hammond 

mer v. Andrews,4Bing. 848. Doc d. v. Wood, Salk. 563. 

Clarke v. Spencer, 3 Bing. 203, .370. (r) 2 Eq. Ca. Ab. 380, 

Copeland v. Stephens, 1B. & A. 593. (d) 3 T. R. 295. 

Crofts V. Pick, 8 Moore, 384; S.C. (r) C Taunt. 202. 

1 Bing. 154. Lindsay v. LiinlK-rt, 2 
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enter, ^he ejectmea?supposes that he has entei’ed; 
and that the lessor may do it by another, and not 
enter himself^ is not very intelligible. I would not, 
however, consider the present case as now deciding 
these points which I only throw out in answer to the 
argument that has been used.” (a) 


When a tenant in possession claimed under a lease 
granted prior to the date of the judgment against his 
lessor, it was held that the tenant by ele^if could not 
recover in ejectment ; because the lessee's title being 
prior in point of time, the legal estate was in him; (6) 
but where the possession of the tenant was subsequent 
to the date of the judgment, although prior by two 
years to the issuing of the writ of elegit and inquisi¬ 
tion thereon, the title of the tenant by elegif was not 
barred, (e) If, however, the tenant does not himself 
claim this protection, but suffers judgment by default, 
it will not avail the judgmdfit debtor, though he may 
appear as landlord and defend the action, (d) 


12. Personal Representative, (e) 

This right is of course confined to those lands 
which the testator, or intestate, held for a term of 
years; but it is immaterial whether the ouster be 
after, or before the death of tlie testator, or intes¬ 
tate. (Z) 

(fl) 6 Taunt. 202. (rf) Doe d. Cheese i;. Creed, 2 

(b) Doc d. Da (’osta v. Wharton, M. & P. 648. 

8 T. R. 2. (e) 4 Edw. III. c. 7. 

(c) Doc d. Rutland v. Iliider, 2 B. (/) Slade’s cjisc, 4 Co. 92, <>5, {n). 

K, A. 782. Doerf. Shore t’. Porter, 3 T. 11. 13. 
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Personal representatives may recover in ejectment 
under the statute 29 Car. II. c. 3. s. 12, appropriat¬ 
ing estates held pur autre vie where there is no 
special occupant. But this statute does not extend to 
copyholds, and therefore one %ho was admitted te¬ 
nant upon a claim as administrator de bonis non to 
the grantee of a copyhold pur autre vie, was not per¬ 
mitted to maintain ejectment, (a) 

13. Devisee. - • 

Where the devise is of a freehold interest, the 
devisee may immediately, and without any posses¬ 
sion, maintain ejectment for the lauds devised; (6) 
but if it be a legacy of a term of years, he must first 
obtain the assent of the executors to the bequest, (c) 
When, however, such assent is obtained, the legal 
estate vests absolutely in the legatee, and he may 
maintain ejectment against the executor, as well as 
against a stranger, (d) 

14. Grantee of a Rent-Charge, having power 
to enter upon the lands, if the rent be in arrear, and 
hold them until satisfaction, {e) 

These rights of entry are always taken strictly; 
and where a man gave a leasehold estate by will to 
B., his executors, &c!, subject to a rent-charge to his 
wife during her widowhood, with a power to the 

(a) Zouch d. For^e v, Forse, 7 (<0 Doe d. Lord Say and Sele v. 

East. 186. Guy, 3 East. 120. 

(t) Co. Litt. 240, (6). (c) Jemott v. Cowley, 1 Saund. 

(c) Young w. Holmes, Stran. 70. 112. 



E^n-payment of re»t, and to en- 
Joy/^f Vwtil^^ie arrears were satisBed* aud in case 
oi'tbe wid6w’s marriage, he willed that B. should pay 
the tent-charge to C,, his executors, administrators, 
and assigns, it was^ l^lden that C/s executors, after 
the widow's marriage, and C.'s subsequent death, had 
no right of entry for non-payment of the rent- 
charge. (a) 


^15. Assignee of the Reversion, upon a Right of 
Re-entry for Condition broken. (6) 


By the common law, no one could take advantage 
of a condition, or covenant, but the immediate grantor, 
or his heirs; a principle consistent with the old 
feudal maxims, but highly injurious to the rights of 
grantors, when the practice of alienating estates be¬ 
came general, and leases for years a valuable pos¬ 
session. To remedy this evil, it is enacted by the 
32 Hen. VIII. c. 34, that the grantees, or assignees 
of a reversion shall have the same rights and ad¬ 
vantages, with respect to the forfeitures of estates, as 
the heirs of individuals, and the successors of cor¬ 
porations, had until that time solely enjoyed; and 
this statute is made most general in its operation, by 
particularly including the grants from the Monarch 
of those lands, which had then recently become the 
propel ty of the crown by the dissolution of the mo¬ 
nasteries. 


(a) Hassell d Ilodson v Gowth {/>) 32 Hen VIIT c 31 
wdite, Willrs, *>00 



Amotf ot 

The words of the statute gpnfthe j^ivilege of re^ 
entry to the assignees ** for non-payment of rent, or 
for doing waste, or for other forfeitt^e f but these 
latter words have beett limited in their interpretation 
to other forfeiture of the same naturef and extend 
to the breach of such conditions only, as are incident 
to the reversion, or for the benefit of the estate. 
Thus, the assignee may take advantage of conditionsfor 
keeping houses in repair, for making of fences, scouring 
of ditches, preserving of woods, &c. but not of colIa« 
teral conditions, as for the payment of a sum in gross, 
or for the delivery of corn, or wood, or such like, (a) 

In iSpencer^s case, {!)) many differences are taken 
and agreed between collateral or personal covenants, 
and covenants which run with the hind or are inci¬ 
dent to the reversion; and much learning is dis¬ 
played, which it would be foltegn to the purposes 
of this treatise to discuss; but it may be useful to 
])resent a concise view of the decided cases. 

A covenanted for himself his executors and ad¬ 
ministrators, that he would build a wall upon part 
of the land demised; the assignee was not bound 
by this covenant, because the wall was not in esse at the 
time of the demise made, but to be newly built after ,* 
but it was resolved, th||||if the lessee had covenanted 
for himself and his assigns expressly, it would have 
bound the assignee, although the wall was not in esse, 
inasmuch as what was covenanted to be done, was 
to be done on the land demised; (c) but if the 

(f) Spencer’s case, j. Co. 16. lldlly 
1 . W’ells, 3 W ils. 25 


(«) ( 0. Lltt.2l5, (h) 
(5) 5 ( okc, 1(). 
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matter covenanted to, be done does in no man¬ 
ner touch or concern the thing demised, as to build 
a wall on other land, or pay a collateral sum to the 
lessor, the assignee, though named, will not be 
bound.(a) 

A covenant in a lease of land, that the lessee or his 
assigns will hot hire persons to work on the demised 
premises who are settled in other parishes, is a collate¬ 
ral covenant, and does not bind the assignee, although 
expressly named; for it does in no way affect the 
thing demised, although it may collaterally affect 
the lessor by increasing the poor rates upon him. (b) 

A covenant to supply the demised premises with 
good water daring the term runs with the land, for 
it is a covenant which respects the premises demised, 
and the manner of enHyment. (c) 

A covenant to insure against fire, premises si¬ 
tuated within the weekly bills of mortality mentioned 
in 14 Geo. III. c. 78, is a covenant that runs with the 
land ; because, by the operation of the 83rd sec, 
(which enables the landlord, by application to the 
directors of the insurance office, to have* the sum 
insured laid out in rebuilding the premises) this is 
in effect a covenant to lay a given sura of money 
in rebuilding or repairing premises in case of damage 
by fire, which clearly is a covenant running with the 


(«) Vernon v. Smith, 5 13. & A. 1. (c) Jourdain v. Wilson, 4 B. & 

(/>) The Major of Congleton v. A. 266. 

I'atlibou, 10 East. 130. 
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laad. Best, J. was of opinion, that if the premises 
had not beenfwithin this limits of the act, it would not 
have varied the case, because the original covenantee 
could not avail himself of the covenant^ inasmuch 
as after the assignment he sustains no loss by the 
destruction of the buildings; and a covenant in a 
lease, which the covenantee cannot, after his assign¬ 
ment, take advantage of, and which is benehcial to 
the assignee as such, will go with the estate as¬ 
signed f and he defines collateral covenants to be 
such covenants as are beneficial to the lessor, with¬ 
out regard to his continuing the owner of the estate ; 
but the judgments of the other judges proceed entire¬ 
ly on the ground of the locality of the premises, (a) 

A. being seized of a mill, and of certain lands, 
granted a lease of the latter for years, the lessee 
yielding and paying to the lessor his heirs and as¬ 
signs, certain rents, and doing suit to the mill of the 
lessor his heirs and assigns, by grinding all such corn 
there as should grow upon the demised premises; 
this reservation of the suit to the mill is in the nature 
of a rent, and the implied covenant to fender it re- 
siiltins: from the reddendum, is a covenant that runs 
with the land, so long as the owner skip of the mid 
and the demised premises belong to the same per^ 
son, (6) 

A condition that a lessee shall not assign over his 
term, without licence from the lessor, is a collateral 


(h) Vernon v. Smith, 5 B. & A. 1. {b) Vivyan v. Arthur, 1 B.& C. 410. 
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conditioD; and cannot be taken advantage of by the 
assignee of the lessor, (a) 

The assignee of part of the reversion in all the 
lands demised, is an assignee within this statute, but 
the assignee of the reversion in part of the lands is 
not; for the condition being entire, cannot be appor¬ 
tioned by the act of the parties, but shall be destroy¬ 
ed. 11^ therefore, A. be lessee for years of three 
acres, with condition of re-entry, and the reversion 
of all the fAree acres be granted to B.for Itfe^ or for 
years, B. can take advantage of the breach of the 
condition; but if a reversion of any nature whatso¬ 
ever, even iti^fee, of two acres only, be granted to B. 
he cannot, (b) 

A cestui que use, and bargainee of the reversion, 
are within this statute, because they are assignees by 
act of the party; but it does not extend to persons 
coming in by act of the law, as the lord by escheat; 
(b) nor to an assignee by estoppel only; (c) nor to 
one who is in of another’s estate, and therefore if the 
reversion, eijiectant on the determination of the term, 
be merged in the reversion in-fee, the reversion is no 
longer within the statute, {d) 

1 his estate is held not to extend to gifts in-tail, (Jf) 


(a) Lucas v. How, Sir T. Kaym. (c) Awder r. Nokes, Aloore, 41{). 

250. Collins i\ Sillcy, Stiles 205, (J) Tbrcr v. Barton, Moore, {) 1. 

Pennant’s case, 3 Cu. (,1. Chaworth v. Philips, Moore, 870. 

(b) Co. Lilt. 215, («), Webb v. RusseJi, 3 T. C. 393. 401. 
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♦ 

but copyhold lands are within its intention and 
equity (a) 

16. One having had an adverse Possession for 
TWENTY Years. 

An adverse possession for twenty years is not only 
an available defence to the party whilst he continues 
in possession, but it gives him (unless affected by 
some of the exceptive provisions in the statute of 
limitations) (d) a complete possessory right to the 
lands, and is a sufficient title to enable him to main¬ 
tain an ejectment against any person who ousts him 
after the expiration of the twenty years, (c) 

m 

It seems that this doctrine will hold between the 
party having had the adverse possession for twenty 
years, and the legal owner of the lands, although 
tlie party having had the possession afterwards 
desert the premises, and the right owner peaceably 
enter thereon, {d) 

But if the possession of the party be affected by 
any of the provisions of the second section of the 
statute of limitations, {h) or if the lands be the pro¬ 
perty of the Crown or the Church, the defendant may 
avail hjmself thereof, in answer to the claim arising 
from the adverse possession, without showing any title 


(a) Glover v. Cope, Cartli. 205. mond, 741. 

(/») Ante, 46. 55. {d) Doe d. Biirroiigli v. Keade, 

(c) Stocker v. Barney, Ld. Hay- 8 Hast. 358. 
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in himself. If indeed the lands are Crown lands, and 
the claimant has been ousted by a wron^ doer, after 
an uninterrupted possession for more than twenty 
ysears, a g^t of them from the Crown will be pre* 
smtned in bis favofur, unless the Crown is incapable of 
making such grant; but if such incapacity exist, a 
grant of course cannot be presumed; and no pos¬ 
session for less than sixty years will then be suffi¬ 
cient to enable him to maintain an ejectment. And in¬ 
deed as the stat. 9 G. 1. c. 16, only bars the s/nf 
of the Crown after a continuing adverse possession 
of sixty years, but does not also give a tifk to the 
adverse possessor, it may be doubted whether any 
length of possession of Crown lands not grantable 
by the Crown will be a sufficient title to sup[)ort an 
ejectment, {a) 

17. Corporation aggregate, or sole. 

It was formerly doubted whether an ejectment could 
be maintained by the King, because an ejectment is 
for an injury done to the possftssiou, and the King 
cannot be put out of possession. But this reason¬ 
ing seems only to apply where the King is made 
plaintiff, and not where he is the lessor of (he plain¬ 
tiff; for it is the lessee, and not the lessor, who by 
the legal fiction is supposed to be ousted; and it is 
held, that where the possession is not actual^ in the 
King, but in lease to another, there, if a stranger 
enter on the lessee, he gains possession without 
taking the reversion out of the Crown, and may have 


(«) Goodtitie d. Parker r. Baldwin, J1 East. 4Rfi. 
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liis ejeclinent to recover the possession, if he be af¬ 
terwards ousted; because there is a possession m 
pais^ and not in the King^ and that possession is not 
privileged by prerogative. Hence it follows, that 
the King*s lessee may likewise have an ejectment to 
punish the trespasser, and to recover the possession 
which was taken from him. (a) 


In cases, however, included in the stat. 8 Hen. VI. 
16, and 18 Hen. VI. 6, which prohibit the granting 
to farm of lands, seized into the King’s hands upon 
inquest before escheators, until such inquest shall be 
returned in the Chancery or Exchequer, and for a 
month afterwards, if the King’s title in the same be 
not found of record, and avoid all grants made con¬ 
trary thereto, the King cannot maintain an ejectment 
until all the previous requisites are complied with: 
for, even presuming the right and possession to be in 
the Crown immediately on the death of the person 
last seized, the King has no power to grant the same 
until after office found, and, consequently, he must 
be considered to be himself in possession, and there¬ 
fore unable to give a title to his lessee, (d) 


18. Churchwardens and Overseers op the Poor 
for lands belonging to the parish. 


To^^l^edy the practical inconveniences which 
frequently arose from the difficulty of substantiat- 


(«) I’ayne’s case, 2 Leon, 205. (ff) Doc d, Ilayne v. Redfcm, IS 
Lee V. Norris, C’ro. Eliz. 331. East. 90. 
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.legal title to parish lands, (a) it was enacted 
% ^e Jtat. 55 Geo, III. c. J2, s. 17, that .churdli- 
wardens and overseers of the ^or, and their succes¬ 
sors, should take and hold in the natnre of a body 
corporate, for and on behalf of the parish, alj build¬ 
ings, lands,and hereditaments belonging to the parish; 
and that in all actions, suits, and other proceedings 
for or in relation to any such buildings, lands, or 
liereditanients, it shall be sufficient to name the over¬ 
seers and churchwardens of the poor for the time 
being, describing them as churchwardens and over¬ 
seers of the poor of the parish for wliich they sliall 
act, and that no suit or other proceeding shall abate 
by reason of the death of any such churchwarden or 
overseer. 

In order to constitute the body corporate intended 
by this act,, there must be two overseers, and a 
churchwarden or churchwardens; and where there 
were two overseers appointed, one of whom was 
afterwai'ds appointed (by custom) sole churchwarden, 
the act did not vest parish property in them, (b) 

19. R ECTOR, OR Vicar, for Tithes, (r) 

The statute which gives this remedy for tithes, in¬ 
cludes only lay impropriators, leaving spiri|||||l per¬ 
sons to pursue the old remedy in the Ecc^mastical 
Court; though the doctrine has since been extended 


. (a) Doe d. Grundy v. Clarke, 14 4.'J3. 

East. 488. (r) Camell v. Clavering, Lord 

(l>) Woodcock v. Gibson, 4 B. & C. IJaym. 789. 

4f)2. Phillips v. Pcarse, 5 B. & C. 
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by analogy to tithes in the hands of the clergy .(a) 
But an ejectment for tithes can only be maintained 
against persons claiming or pretending to have title 
thereto, and not against such persons as refuse or 
deny to set them out, which is called subtraction of 
tithes:(5) nor will it lie where the tithes are not 
taken in kind, but an annual sum is paid in lieu 
thereof, (c) 

’A parson cannot maintain ejectment for glebe land 
after sequestration, (d) 

As a simoniacal presentation is altogether void, 
the presentee of the King may, after institution and 
induction, maintain ejectment against a parson, who 
has been siraoniacally presented, although he has 
been in the receipt of the rents and profits of the 
rectory, (e) 

20. Trustees. 


Ill all cases in which the trusts are not executed by 
the statute of uses, the legal estate vests in the trus¬ 
tees, and of course in such cases they may maintain 
ejectment. 


The i^iiiciples upon which this doctrine is founded 


(fl) C’o. Litt, 159. Baldwin v. (d) Doe d. Morgan v. Bluck, S 
Wine, Cro. Car. 301. Camp. 447. 

(b) 9 and 3 Edw. VI. c. 13. s. 13. (c) Doe d. Watson v. Fletcher, 

(r) Dyer, 116, (6). 8 B. & C. 35. 
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have already been discussed^ (a) and it therefore only 
remains to consider a few cases, in which the trustees 
have been held to take, or not to take, the legal 
estate. 

A distinction has been made between a devise to 
a person in trust to pay over the rents and profits to 
another, (b) and a devise in trust to permit some other 
person to receive the rents and profits: the legal testate, 
in the first case, being held to be vested in the trustee, 
and, in the latter, in the cesf/d que trust; though^ 
to use the words of Sir James Mansfield, C. J. It 
seems miraculous how such a distinction became 
established; for good sense requires that in both 
cases it should be equally a trust, and that the es¬ 
tate should be executed in the trustee;—for how can 
a man be said to permit and suffer, who has no estate, 
and no power to hinder the cestui que Irtist from re¬ 
ceiving ?”(r) It has, indeed, in several cases, been 
argued, that a devise to trustees to receive the rents 
and profits, and pay them over, will not vest the 
legal estate in the trustees, unless something is re¬ 
quired of the trustees which renders it necessary that 
they should have an interest in tlie lands, as to pay 
rates and taxes, 8lc. ; but this doctrine has not yet 
been sanctioned by any decision of the Courts; though 


(а) Ante, 33. 

(б) Shcp. Tondi. 48'i. I Eq. Cus. 
Ab. 383, 384. Shuplund t;. Smitl], 
Brown, Chan. Cas. 75. Silvester d. 
Law V. Wilson, 2 T. II. 444. Jones 
V. Ld. Say and Sclc, 8 Vin. Ab. 202. 


Broughton o. Langley, Salk. (>79 ; 
S. C. 1 Lut. 814. Burchett u. Dur- 
(lant, 2 Vent. 311. Tenny d. Gibbs 
V. Moody, 3 Bing. 3. 

(c) Uoe (/. Leicester v, Biggs, 2 
Taunt. 109.113. 
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certainly it has happened in all the later cases, that 
the trustees have been required to do other acts, as 
well as to pay the rents and profits. («) 

* m 

In cases where it is necessary tor the purposes of 
the trust that the trustees should take the legal estate, 
it will be held to vest in them, though the devise be, 
that they suffer and permit the cestui qm trust re¬ 
ceive the rents and profits ; as where the trust was, 
that the trustees should permit a /erne covert to re¬ 
ceive and take the rents and profits, during her natural 
life, for her sole and separate use, they were held to 
have the legal estate; such construction being neces¬ 
sary to give legal effect to the testator^s intention to 
secure the beneficial interest to the separate use of the 
ffe??ie covert, {b) And where lands were conveyed 
to trustees, and their heirs, in trust, that the trustees 
should, with the consent of A,, sell the inheritance in 
fee, and apply the purchase-money to certain trusts 
mentioned in the deed, with a proviso, that the rents, 
issues, and profits, until the sale of the inheritance, 
should he received by such person^ and for such uces, 
as they would have been if the deed had not been 
made, it was held, notwithstanding the proviso, that 
the estate was executed in the trustees immediately, 
even before A. had given his consent to the sale; and 
that it was not a mere power of sale annexed to the 
legal estate of the owner, (c) 


(a) Jones v. Ld. Say and Sele, (6) Harton v. Harton, 7 T. R. 

3 Vin. Ab. 262. Kenrick v. Lord 652., 

Beauclerk, 3 B. & P. 175. Doc r/. (r) Keene d. Lord Byron v. Dear- 

llallcn V, Ironmonger, 3 East. 533. don, 8 East. 248. 

r ^ 
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la wanner, where the devise was to A* in tfiist, 
to permit an^ suffer the testaWs widow to have, 
hold, use, occupy, possess and enjoy the full free and 
uninterrupted possession and use of all interest of 
monies in the funds, and rents and profits arising from 
the testator’s houses for her natural life, if she should 

A 

remain unmarried; and that her receipts for all rents, 
8cc. with the approbation of any one of the trustees, 
should be good and valid, she providing for and edu¬ 
cating properly the testator’s children, and also pay¬ 
ing certain annuities ; and in case the widow should 
marry again, then upon certain other trusts; it was 
held that the use was executed in the devisees in 
trust, and upon this ground, that the testator, having 
made the approbation of the trustees necessary to 
the widow’s receipts, showed that he did not intend 
to give her a legal estate; and Gibbs, J. said, ‘‘ The 
rule has been misconceived. Though an estate be 
devised to A. and his heirs, to the use of B. and his 
heirs, the Courts will not hold it to be an use executed, 
unless it appears by the whole will to be the testator’s 
intent that it should be executed. The Courts will 
rather say the use is not executed, because the appro¬ 
bation of a trustee is made necessary, than that the 
approbation of a trustee is not necessary because the 
use is executed. The very circumstance which is to 
discharge the tenants, is the approbation of one of 
the trustees. ' I leave my wife to receive the rents, 

^ provided there is always the controul of one of the 
^trustees upon her receipts.’—The testator, there¬ 
fore, certainly meant that some controul should be 
exercised,—and what could that controul be, ex- 
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cept they were to exercise it in the character of 
trustees ?”{«) 

Where certain and leasehold premises 

were devised to trustees, their heirs, See. ** io'permit 
and suffer the testator’s wife to receive and take the 
rents and profits until his sou should attain the age of 
twenty-one,” and the will contained also subsequent 
devises of other lands to the same trustees, upon 
trusts clearly not executed by the statute, as for the 
payment of debts, raising portion for younger child¬ 
ren, Slc. and immediately after the last of the dif¬ 
ferent devises a proviso followed, that it should be 
lawful for the trustees, and the survivor, at any time 
or times, till alt the said lands, &c. devised to them, 
should actually become vested in any other person or 
persons, by virtue of the will, or until the same, or 
any part thereof, should be absolutely sold as (fore- 
said, to lease the same, or any part thereof,’^ it was 
holden, that the legal estate in the freehold lands con¬ 
tained in the first devise, vested in the widow, not¬ 
withstanding that leasehold premises were con¬ 
tained in the same devise, (the legal interest in which, 
of course, vested in the trustees,) and the subsequent 
leasing power given by the will; because the leasing 
power either extended to none of the lands contained 
in the first devise, or to such of them only as were 
originally vested in the trustees, (namely, the lease¬ 
holds,) the trustees having no controul over the 
lands in the first devise for any purposes of the tes¬ 
tator^ s wilL^ (b) 

(rt) (Gregory v. lIcndert>on, 4 (ft) Kniglilrf, Phillips v. Siuilli, i? 
Tiiunt. 77ii. i jj- 
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Wlkir® devise was, that the trustee should po^ 
tdiiol or and st^er the testator's niece to 

receive the rents, the legal estate was held to be in 
the niece, becai^se the words to permit and suffer” 
came last; and in a will, the last words prevail, 
though in a deed the first, (a) 

In a case where the devise was, I give and be¬ 
queath my real estates^ lands, ^'c. and also my per¬ 
sonal estate, &c. to J. B., upon trust, to the intent 
that the said A. B., his heirs, 8uj. shall first dispose of 
iny personal estate, or so much thereof as shall be 
sufficient for that purpose, in payment of my debts, 
&,c. and as to all my real estates^ wheresoever and 
whatsoever^ subject to my debts, and such charye or 
charges as I may now, or at any time or times here¬ 
after, think proper to make, I give, devise, and be¬ 
queath the same to C. D., for the term of his natu¬ 
ral life, with remainder to E. F., S:c.” it was holden 
that the legal estate was vested in C. D., because an 
intention that the trustees should pay the debts w^as 
not apparent on the face of the will, and therefore 
there was no reason for giving the legal estate to the 
1 rustees. (b) 

Where freehold estates are devised to trustees 
and their heirs, with a devise over, difficult questions 
frequently arise, as to the quantum of estate taken by 
the trustees, which it would be foreign to the pur¬ 
poses of this treatise to discuss ; but it may be laid 


(a) Doc d. Leicester v. Bigp;s, 2 assigned for their decision was 

Taunt. 109. Mansfield, C. J. in de- given for want of a better, 

livcring the judgment of the C'ourt {h) Kenrick v. Beauclcrk, 3 Ih &, 
in this case, said, the reason they T. 17 .k 
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down as a geoeral principle, that where an estate is 
given to trustees, their heirs, executors>^ininistrators, 
and assigns, such words will, according to their natu¬ 
ral import, give the fee to the trustees, unless it 
clearly appears from the whole will, that it was not the 
intention of the devisor, that the trustees should take 
the fee, but some less estate; in which case, the will 
will be so construed, as that the loss estate should be 
taken, and not the fee; (a) and of course^ in such 
cases, the trustees cannot, after the determination of 
such less estate, maintain ejectment. 

As the statute of uses mentions only such persons 
as are seized to the use of others, it has been held 
not to extend to terms of years, or other chattel in¬ 
terests, whereof the termor is mi seized, but only pos¬ 
sessed ; and therefore, when only a term of years is 
created, whatever the nature of the trusts may be, the 
statute does not execute the uses, but the legal estate 
always vests in the trustees, {b) 

And when a term of tliis kind is created, it does 
not cease when the trusts are satisfied, unless there is 
a proviso to that etfect in the deed creating the term; 
and therefore, when tlic deed contains no such pro¬ 
viso, the legal estate, however ancient the term may 
be, and notwithstanding it may have been assigned to 
attend the inheritance, will remain outstanding in the 
trustees, or their representatives, until it be surren* 


(«) Doc d. Tomkyns v. Willan, & C’.y67, S. C. 3 B. &. C. 191. 

'Jll. &A-J31. Houston V. Hughes, {b) Dillon v. Frainc, Foph. 70 
0 11. & C. 403. Murthwaite v. 70 ; Dyer, 3(39 ; .IcJik. 244. 
llurnard, 2 13. & 15.024, S. 2 13. 
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dere4 to the party beneficially interested, or merge in 
a larger estat^a) , 

Copyhold estates also are not comprehended within 
the statute of uses; because a transmutation of pos¬ 
session^ by the sole operation of the statute, without 
the concurrence or permission of the lord, would be 
an infringement of the lord’s jrights, and would tend 
to his prejudice; and therefore, if a copyhold be sur¬ 
rendered to A. to the use of B., the legal estate will 
not be transferred to B., though he would be entitled 
in equity to the rents and profits, and to call upon A, 
for a surrender of the estate, (h) 

It seems to liave been held, in tlie case of Roe d. 
Ebrall v. Lowe, (c) that a bond fide lease, made by 
an equitable, tenant in-tail, will prevent the trustees, 
in whom the legal estate is vested, from recovering in 
ejectment against the lessee; although, if the lease 
be granted under suspicious circumstances of fraud 
and imposition, the trustees will not be barred. Rut 
this principle cannot now be supported, and a lease 
from the cestui que trust cannot be set up against the 
trustee in any case, without the aid of a court of 
equity, (d) 

To obviate the inconveniences which may at times 
arise, when an ejectment is brought by a cestui que 
trusty from the operation of the salutary maxim that 
the legal title must prevail, as affecting his situation 

(«) Vide Siigden’s Vendors and (c) III. Kik.416. 

Purchasers, 3d Edit. 263.293. (</) Baker v. Mellish, 10 Vez. Jr. 

(6) Co. Cop. s. 51. (jilb.Ten, 182. .544. 
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with bis trustees, the jury will in particular cases be 
permitted to presume, that a reguli^ surrender has 
been made by the trustees of their estate; thereby 
clothing the cestui qm trust with the legal title, and 
enabling him to recover in the action. Thus a sur¬ 
render will be presumed if the purposes of the trust- 
estate have been satisfied ;(r/) or if the beneficial 
occupation of the e^ute by the possessor induces 
a supposition, that %,conveyance of the legal estate 
has been made to the party beneficially interested; 
or where it is for the interest of the owner of the 
inheritance, that the term should be considered as 
surrendered, (6) or when the trust is a plain one, and 
a court of equity would compel the trustees to make a 
conveyance, (c) But this presumptiou*' will not be 
made if the surrender be a breach of the trust ; or 
against the owner of the inheritance who is interested 
in upholding it; (ct) or where the title of the party, for 
whom the presumption is required, is a doubtful 
equity only, until a court of equity has first declared 
in favour of the equitable title; (e) nor can the pre¬ 
sumption be made by the court, where the merit of 
the case, would have warranted such presumption at the 
trial, if it appear, upon a special verdict, or special case 
reserved for their opinion, that the trust-estate though 
satisfied, is still, in point of fact, outstanding in the 
trustees. (/') 


(«) Doe t/. llotlson v. Staple, !?T. 
It 684. 

(t) Doe (I Uurdett v. Wright, H 
B.& C. 710. 

(r) Doeef. Syburn v. Slade, 1 T. 
K. fiB'J. 


(//) Doc t/. Graham v. Scott, 11 
East. 478. 

(t ) Keene d. Lord Hyroii v. Dear- 
don, 0 East. 248. 

(J) Goodtitlf d. Jones v. Jones, 
7T. U. 18. 
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Wberea teim of y«yi?s was created in 1762, and 
assigtiedover trastee in 1779 to attend tba inbe- 
litanee; and in 1814 the owner of the inheritence 
executed a tnarriage-settlement, and in 1816 con- 
yeyed his life interest in the estate to a purchaser, as 
a security for a debt, but no assignment of the term, or 
delivery of the deeds relating to it, took place on either 
occasion; and in 1819 (a few^eeks before the trial 
of the cause,) aft actual assignment of the term was 
made by the administrator of the trustee in 1779, to a 
new trustee for the purchaser in 1816; it was held, 
upon ejectment being brought by a prior incumbrancer 
against the purchaser, that the jury were warranted in 
presuming that the term had previously to 1819 been 
surrendered^^ja) Abbott, C- J. in delivering the 
judgment of the court in this case, observed that the 
principal ground of objection made to the presump¬ 
tion was, that it was to be made against the owner 
of the inheritance, the former instances being all in 
favour of such owner; but that such presumption 
might be made against, as well as for the owner, if 
the justice of the case required it; and instanced the 
case of a mortgagor setting up a term against his own 
mortgagee, for if in such case, the term existed at 
the time of the mortgage, the mortgagor ought in 
honesty to have secured the benefit of it to the mort¬ 
gagee at the time, and not to have reserved it in his 
own power, as an instrument to defeat his mortgage. 
And he stated as one of the general grounds of a pre¬ 
sumption, “ the existence of a state of things, which 
may fnost reasonably be accounted for, by supposing 


(rt) Dot d. Jutland v. llildtr, i B.& C. 782. 
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the matter prmmted^^ 4!kEtrati»g ihe principle by 
the facts of the case then iin(kT cbns^eratioa. 

Wh^e the demised premises were settled for life 
on A.f with power to charge the estate with an annuity 
for a husband, and portions for younger children, and 
power to grant leases for twenty-one years; and A. 
granted and appointed the same for five hundred years, 
to trustees upon trust, if she should by deed so ap¬ 
point, by mortgage or sale of the term to raise portions 
for the younger children; and after 0iich grant and 
appointment, leased the premises for twenty-one 
years to jB. ; it was held, that taking the whole deed 
together, the term, until it was called into action, w^as 
subservient to the leasing power ; and was therefore 
no answer to an ejectment brought by B. (a) 

21. Joint Tenant, Coparcener, or Tenant in 
COMMON, against his companion on an actual ouster, (h) 

22. Lunatic. 

The ejectment must be brought in the name of the 
lunatic ; for his committee is but a bailing and has 
no interest in the land, (c) 

. r 

2^L And to these we may add, that an award, under 
a submission to arbitration, will give a good title on 
which to maintain this action; for although the 
award cannot have the operation of conveying the 


(a) Doe t/. Courtall V. Tliomas, Cocks w. Darson, Hob. 213. Knipe 
9 n. & C.288. V. Palmer, 2 Wils. 130. serf We 

(/>) Ante, 31. ^ 43 Geo. III. c. 75. 

(f) Drury v . Filch, dial. Jo. 
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land, there is no reason why the defendant may not 
conclude^ himself, by his own agreement, from dis¬ 
puting the title of the lessor of the plaintiff’ in eject¬ 
ment. The parties consent that the award of an ar¬ 
bitrator chosen by themselves shall be conclusive, as 
to the right of the land in controversy between them; 
and this is sufficient to bind .them in the action of 
ejectment, (a) 

(<^ Doe d. Morris v. liusser, 8 East. 18. 
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Of the Cases which require an actual Etitry upon the 
land before Ejectment brought. 


When an entry is required only to complete the 
claimant’s title, as when a power is reserved to him 
to"re-enter for the breach of any condition of a lease, 
or grant, the common consent rule will be sufficient 
to enable him to maintain ejectment, without any 
actual entry upon the lands in dispute; but when 
the entry is requisite to rebut the defendant’s title, 
an actual entry upon them must be made, before the 
action can be supported. («) Such, at least, is the 
principle laid down by Lord Mansfield ; but the ap¬ 
plication of the latter part of it is now limited to 
cases where fines with proclamations have been levied, 
for in all other cases the common consent rule to 
confess entry is sufficient; and it may be doubted 
whether the necessity of an actual entry, even 
when a fine with proclamations has been levied, 
does not arise from the construction given to the 
words of the statute of fines, (h) ratlier than from the 

(rt) l^er l.ord Mansfield, C. J. iti 477 —84. 

Ooodright d. Hare r. Cater, Doug, (A) 4 Hen. VII. c. 21, 
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general principle above mentioned. By that statute 
it is enacted, that when a fine is levied with procla¬ 
mations, persons wishing to avoid such fine, must 
pursue their title, claim, or interest, by way of action, 
or lawful entry, within five years next after their title, 
claim, or interest shall accrue; or (provided at such 
time they be under any legal disability) within five 
years next after such disability shall cease ; and as the 
action of ejectment was not used, at the time of the 
enactment of this statute, for the trial of titles, the 
word action in it has been interpreted to extend to 
real actions only, and not to comprehend the remedy 
by ejectment. When, therefore, a forfeiture is com¬ 
mitted by the levyingof a fine with proclamations, and 
the reversioner does not resort to a real action, it 
becomes necessary for him, if he mean to take ad¬ 
vantage of the forfeiture, to have recourse to the 
other method pointed out by the statute, that is to say, 
to make a lavful entry upon the land; and having 
made the lawful entry, and thereby avoided the fine, 
an ejectment will afterwards lie for the recovery of 
the forfeited lands, in the same manner as if the te¬ 
nant had forfeited his estate by the breach of any con¬ 
dition annexed to his grant. 

This seems to be the true principle upon which an 
actual entry is deemed necessary when a fine with 
proclamations has been levied; and it is sanctioned 
by all the modern decisions, although a different doc¬ 
trine was formerly maintained. In 1703, it was de¬ 
clared by all the judges (Price, B. excepted,) that, in 
case of a fine, there must be an actual entry; and 
tlie two first decisions w^hich are extant after this de- 
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claration^ interpret the maxim to extend to fines 
nerally^ whether with or without proclamations ; and 
consider the necessity of an entry to arise from the 
puissance of a fine at common law, and not from the 
provisions of the statute of fines. («). 

It is somewhat singular that neither of these cases 
is noticed in any of the subsequeht decisions by which 
they have been over-ruled ,* although from the su¬ 
periority of the modern doctrine, the omission can by 
no means be regretted. It is (to use Lord Mansfield s 
words) “ absurd to entangle men’s rights in nets of 
form without meaning; and an ejectment being a 
mere creature of the court, framed for the purpose of 
bringing the right to an examination, an actual entiy 
can be of no service.” (c) 

It was in one case held by the Court of King’s 
Bench, at a trial at bar in ejectment, that where one 
had made an actual entry into the lands before any 
fine was levied, and brought his ejectment after, and 
laid the demise in the declaration before the time 
of levying the fine, such entry was sufficient to en¬ 
title him to a verdict. It is difficult to discover 
the principle of this decision; for it is evident, by 
the words of the statute, that an entry before the 
levyii% of a fine, cannot amid a fine afterwards 
levied; and if it be said that the entry and demise, 


(a) Berrington V. Parkhurst, And. Burr. 1895. Jenkins d. Harris v. 
I'i5. S. C. Slran. 1086. S. C. 13 Pritchard, 2 Wils. 45. Doe d. 
East. 409. Tapncr d. Peckham o. Duckett v. Watts, 9 East. 17. 
Merlott, Willes, 177. (c) Goodright rf. Hare v. Cator, 

(A) Oates d. Wigfall v. Brydon, Doug. 477.85. 
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being before the levying of the fine, enabled the 
lessor to show a good title at the time of the demise, 
and so prevented the defendant from giving the sub¬ 
sequent fine in evidence, there seems no reason why 
the same effect should not be produced by simply 
laying the demise before the time of levying the 
fine without making an actual entry, since it is 
clear that an acftidl enfry is never necessary but to 
avoid a fine, (a) 

A fine cannot be avoided by entry, except -when 
the person, who seeks to avoid it, has a right to enter; 
for if the right of entry be taken aw^ay by the fine, 
and a right of action only remain, as if the fine ope- 
mte as a discontinuance of the estate, a real action 
must be resorted to. Such is the case when a fine is 
levied by a tenant in-tail, (b) But if a tenant in tail 
first alienate his estate by modes of conveyance 
which transfer only the possession, and not the right 
of possession, as by bargain and sale, lease and re¬ 
lease, covenant to stand seized, &c. and the grantee 
be seized by virtue of such conveyance, a fine levied 
afterwards by the tenant in-tail, will not operate as a 
discontinuance of the estate-tail \ but the remainder¬ 
man, or reversioner, afler the death of the tenant in¬ 
tail without issue, may enter,* provided his entry be 
made within five years next after his title accriibs. (<?) 

A fine levied by a tenant for life operates as a for¬ 
feiture of his estate, and divests also the estate of the 

(a) Musgrave </. Iliiton u. Shelly, Burr. 704. 

1 Wils. 214. (f) Seymour’s case, 10 Co. 96. 

(h) Doc d. Odiurnc v. Whilehea<I, Ante, 35. 
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remainder-man or reversioner, leaving in him only a 
right of entry. An actual entry must, therefore, be 
made upon the lands, in order to avoid such fine, be¬ 
fore ejectment can be maintained; (a) and this entry 
maybe made, and the ejectment brought, by the party 
next in remainder, either within five years next after 
the time when the proclamations upon the fine are 
completed by reason of the forfeiture, or within five 
years after the natural determination of the preced¬ 
ing estate. When, also there are several remainder¬ 
men in succession, the laches of one remainder-man 
will not prejudice the others, but each remainder¬ 
man will be entitled to his right of entry within five 
years after his title accrues, notwithstanding the laches 
of those who have preceded him. But this right can only 
be exercised by the original reinainder-nien and rever¬ 
sioners, and will not pass by assignment or devise. (6) 

When a lessee for years makes a feofiinent, and 
then levies a fine to his feoffee, an actual entry is 
necessary to avoid the fine, (c) and the reversioner 
may then likewise enter within five years next after 
levying the fine, or within five jears next after the 
expiration of the term, (d) 

But where a fine is levied by a tenant for life with¬ 
out any previous feofiment, although it amounts to a 
forfeiture of his estate, it is, from the want of a free- 

(fl) Doe rf. Compt-re «. Hicks 7 T. v Windsor, 2 Vcs. 472.481. 

11.433. (d) Whaley v. Tankard, 2 Lev. 

(/») Goodright d. I'owkr v. For- o2. S. C. 1 Vent. 241. S. C. Sir 
roster, 8 East. 352. T. Raym. 219. Vide cont. per. Cat- 

(c) Hunt V, Bouino, Salk. 339, line, .1. Stowcll o. Zonch,l’low.374. 
and the cases there citctl. PomtVet (a). Podger’s case, 9 Co. 10.>, (/>). 
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hold interest in the parties, wholly inoperative, (a) 
and consequeflilly does not require an actual entry to 
avoid it; but the reversiouer may recover the pre¬ 
mises by ejectment, as upon a right of re-entry for 
the breach of any condition or covenant contained in 
a lease, (b) 

So likewise a fine levied by a mortgagor is inopera¬ 
tive. (c) * 

It is cilso necessary that there should he aji 
interest in joossession in the conusor at the time of 
the fine being levied; and therefore an actual entry 
is not necessary wliere a fine is levied by a person in 
remainder, (d) or by one who has parted with the im¬ 
mediate estate of freeliold, (e) or who is not actually 
seized at the time of levying the fine. (/’) 

As the possesion of one joint tenant, parcener, or 
tenant in connnon, is in contemplation of law the 
possession of his eompaiiion also, Q/) a fine levied by 
a joint tenant, parcener, or tenant in common, pre¬ 
viously to an actual ouster of his companion, w ill not 

A 

operate to divest his companion’s estate; and if the 

(a) Slioj). Touch. M,aiK] Ihccasrs R. & A. 85. Doc r/. .Tamos v. Ilar- 
cited in ilunf v. Bourne, 1 Salk, ris, 5 M. & S. 326. 

.‘5311. 341, (6). (e) Howe v. Power d. Boyce, 2 

(T<; Penn d. MalhoAvs v. Smart, 12 N. 11. 1. 

I'apt. 'jll. Peaceable </. 11 era- (y') Doe d. Ligberd v. Lawson, 8 
blower V. Head, I Ivast. 568. 74. R. & C. 606. Doe d. Osborne r, 
Doed. Burrell-w, Pcrkjiis,.3 M. & S. Spencer, 11 East,49.5. Doed. Dji- 
271. et vide 1 Sauad. 319, <■ . vis v. Davis, 1 C. & P, 130. 

(c) Doe d. Surtees c. Hall, !> (g) Ford r. Oray, Salk. 285. S. C. 

B. & A. 687. 6 Mod. 41. Siualcs Dale, Hob- 

(d) Boc d. TriiscoLt v Elliot, 1 120. 
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party so levyittg the fine afterwards actually oust his 
companion, an ejectment may be maiAained against 
him without an actual entry on the lands, (r?) 

♦ 

If all the proe.lamations have not been completed, 
the fine will only enure as a fine at common law, and 
no entry will be necessary to avoid it. (4) Wlien 
also a tenant for life docs not levy, but merely ac¬ 
cepts a fine, altlnitngii sncli accej^tance will create a 
forfeiture of hjs estate, (c) as the person who 
levied the fine had not any estate or interest in the 
lands at the time of levying the fine, it neitluir alters 
the estfde of the tenant for life, ^lor divests llic re¬ 
mainder or reversion, and consequently no entry is 
necessary to avoid it. (r/ ) 

A Inisband claiming lands in riglit of his wife must 
enter within five years after liis title accrues, or tln^ 
fine will operate as a bar daring the coverture, but 
an infant may avoid a fine by entry at any time 
<liiring his infancy, (ej 

'l''he <mtry must be made by fhe party who claims 
the land, or by some one appointed for him ; (,f) 
although if the entry be made by a stranger, in the 
name of the person who has the right, without any 
previous command from him, and he afterwards assent 

(«) IVareable d. i]ornblower r. (^/) Podger’s case, 9 ('o. lOG, (/^) 
Read, 1 Past. jdS. (in'ciJ v. Proude, 1 Mod. 117. S. 

{h) Hoc (I. Duckell V. Matts, 9 1 V’eiit.‘JoT, R. 

I'asl. 17, .vV Tajmerr/. Pcekliain (<) Doe </. Wrigbt f. PJiiinptrce, 
V. Mcrlott, Willes, 177. 3 li- &. A. 17.1. 

(e) Co. J.iLt.'7;V', («). (./’) Co. l.itl. (a)- 
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* to the entry, ^l^thin five years after the fine is levied, 
such entry be sufficient, (a) however, the 
assent be not given within the five years, any sub¬ 
sequent assent will not avail; for the st||tute of fines, 
being made for the purposes of repose and tran¬ 
quillity, is always taken strictly, (b) ^ 

But a guardian by nurture, or in socage, may enter 
in the name of his ward, without any command or as¬ 
sent, and such entry shafi save his right. So also the 
remainder-man, or reversioner, or lord of a copyhold, 
may enter in the name of the tenant for life, years, or 
copyholder; or tflese particular tenants in the name 
of the reversioner, or remainder-man, or the lord, 
without any command or assent, on account of the 
privity between these persons, (c) So likewise an 
entry by a cestui que trust will be sufficient, (d ) 

it 

When one joint tenant, tenant in common, or par¬ 
cener, enters generally into lands, it will be sufficient 
to avoid the effect of a fine as to his companion, from 
the principle before mentioned, that the possession of 
one joint tenant, teliant in common, or parcener, is 
the possession of his companion also, (e) 

With respect to the mode of making the entry, it 
must be upon the lands comprised in the fine; for an 

(a) Co. Litt. 2 45, (a). Fitchet v. (c) Podger’s case, 9 Co. 106, 

Adams, Stran. 1128. («)• 

(b) Pollard v. Liittrell, Pop. 108. (d) (4rec v. llolle, 1 Lord Ray- 

S. C. Moore, 450. Audley’s case, moudj 716. 

Moore, 457. Podger’s case, 9 Co. (c) Brook. Ab. Entrc Con. 37. 
106, (a). Audley v. Pollard, Oo. 1 Roll. Abr. 740. Doe d. Gill v. 
Eliz. 561. Pearson, 6 East. 173. 
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entry into other lands^ claitaing thos#comprised in 
the fine, will not be sufficient. («) Thus, where a 
fine having been levied, the lessor of the plaintiff 
proved that at the gate of the house in question, he 

said to the tenant, that he was heir to the house and 

« 

land, and forbad him to pay more rent to the defend- 
*ant, but did not enter into the house when he made 
the demand, it was agreed that the claim at the gate 
w^s not sufficient ; but as it appeared that there was 
a court before the house which belonged to it, and 
that though the claim was at the gate, yet that it was 
on the land, and not in the street, the claim was 
holden good. (6) But if a person be prevented by 
force or violence, from ent€#ing on the lands whereof 
a fine has been levied, he must then make his claim 
as near the land as he can; which in that case will 
be as effectual as if he had made an actual entry, (c) 

When all the lands lie in one county, the party 
may enter into any part of them, making a declara¬ 
tion in the name of the whole; but if the lands lie in 
different counties, there must be separate entries for 
the several counties, (c/) The entry must also be 
made ammo clamandi, with an intention of claiming 
the freehold against the fine; {e) and therefore when^ 
upon a special verdict in ejectment, it was found 
that a fine had been levied of the premises, and that 
the lessor of the plaintiff entered upon the premises 
with intent to make the demise in the declaration 


(a) Focus V. Salisbury, Hard. 
400. 

(f)) Anon. Skin. 412, 


(c) Litt. s, 419. Co. Litt. 25a, (If). 
(iJ) Litt. s. 4ir. 

(t ) Clarke v. riiillips, 1 Vent. 42. 
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mentioned^ but not for the purpose of avoiding the 
fine, it was held that such entry was not sufficient, (a) 

By the statute 4 Anne, c. IG. s. 15, it is enacted, 
that 110 claim, or entry, to be made upon any lands, 
&c. shall be of any force to avoid a fine levied with 
proclamations according to the statute, or a sufficient* 
entry within the statute of limitations, unless upon 
such entry or claim, an action be commenced witMn 
one year after the making of such entry or claim, 
and prosecuted with effect; and therefore, if the 
claimant fail in the ejectment brought in consequence 
of the entry, and have not time to commence a second 
ejectment within twelve %ionths after the making of 
the entry, a second entry must bc^made. But if the 
actual entry be once made, and the claimant proceed 
to execution in an ejectment broiiglit thereon, it 
seems clear that the fine is totally avoided, and that 
no second entry will be necessar^^, if he be afterwartls 
turned out of possession, by the wrong-doer, who 
levied the fine; for fiie fine being once avoided 
shall be void for ever. (/;) 

* 

It has been questioned whether an actual entry is 
not necessary to i>revent the operation of the statute 
ot limitations ; (c) but it seems quite clear from the 
wiiole current of authorities, that no entry is neces¬ 
sary il the' action be commenced within the twenty 
years. If, however, the twenty years be near ex- 

(tt) Berrin.L'ton ./.Dormer v. I’ark- .*500. 
liurst. And. 125. .S. ( .Siriiii. U)86. (<•) (Joodright <). Haro v. (’ater, 

S, Cl. Wiile'., C:. Ka^t. -IC'i, Doiii^. 177.185, (v. 1)- 
{!>) Sl'iv^ell I’. Ulowil. 858. 
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piring before an ejectment is brouglit, it will be pru¬ 
dent to make an actual entry; for it seemS;, that if an 
actual entry be made before the expiration of the 
twenty years, an ejectment may be brought at any 
time within twelve months after the entry, although the 
twenty years should in the mean while have expired; 
and also that if the lessor of the plaintiff fail in his 
first ejectment, whether brought within the twenty 
years or after, he may, from the provisions of the 
statute of Anne before-mentioned, bring a second, 
provided this second ejectment be likewise brought 
within a year after the entry is made; whereas, if an 
ejectment be brought without an actual entry, and the 
claimant fail in it, and before another ejectment can 
be brought, the twenty years expire, he will be en¬ 
tirely barred of this remedy; because the entry wJiicli 
is confessed by the defendant in the first ejectment be¬ 
ing only a fictitious entry, and the second ejectment 
being a new action, and not a continuance of the first, 
it amounts to the same thing as if no entry had been 
confessed, or no ejectment had been brought until 
after the expiration of the twenty years. 
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CHAPTER V. 


Of ihe Action of EjecOnent as between Landlord 

‘ and Tenant. 


The modern action of ejectment is not confined in 
its beneficial effects, solely to tlic trial of disputed 
titles. It is also the common remedy for landlords, on 
the determination of tenancies, to recover the posses¬ 
sion of their lands from refractory tenants; and it 
therefore properly belongs to this treatise, to inquire 
into the several relations of landlord and tenant with 
regard to this remedy, and to point out the dilferent 
ways by which the tenaut^s title to the possession may 
be determined, and the right of entry in the landlord 
accrue. 

A tenancy may be determined in three several 
w;*vs; first, by the effluxion of time, or the happen¬ 
ing of a particular event; secondly, by a notice from 
the landlord to the tenant to deliver up the posses¬ 
sion, or vice versa ; and thirdly, by a breach on the 
part of the tenant of any condition of his tenancy, as 
by the non-payment of rent, or the non-performance 
of a covenant. 
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No comments are necessary upon the first of these 
divisions ; it sufficient to say generally, that, when 
the time expires, or the particular event happens, the 
tenancy is at once determined; and that the landlord 
may immediately maintain an ejectment to recover 
his possession, without giving any previ(|us notice to 
the tenant, (a) 

The cases comprised in the second division must 
be treated of more fully; and, to understand per¬ 
fectly the principles upon which they have been 
decided, it will be necessary to give a short history 
of that species of tenancy, now called a tenancy 
from year to year. 

Tt has already been observed, tliat until the reign 
of King Henry VII., even a tenant, having a lease of 
lands for a definite period, had not a full and com¬ 
plete remedy when ousted of his possession. The 
tenants, who during those times occupied lands with¬ 
out any specific grant, held them by a far more pre¬ 
carious tenure. A general occupation of lands, that is 
to say, a holding of the lands of another without any 
certain or determinable estate beingliiuited therein, was 
then considered as a holding at the will and pleasure 
of the owner of the land; and the tenant was liable 
to be ejected, at any moment, by the simple determi¬ 
nation of his landlord's will. But the same enlight¬ 
ened policy, which secured to lessees for years the 
complete possession of their terms, soon extended 
itself also to those general holdings, then called 


(a) Koc (/. Joid in i’. W.ud, 111. Jilt. 
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tenancies at will; and in the reign of King Henry 
VIIL, (a) we find it holden by the Courts^ that a gene¬ 
ral occupation should be considered to be an occupa- 
tion from year to year ; and that a person so holding 
should not be ejected from his lands, without a rea¬ 
sonable no^ce from his landlord to relinquish the 
possession. It was also at the same time settled, that 
this reasonable notice should be a notice for half a 
year, expiring at the end of the tenancy; because 
otherwise, a notice, reasonable as to duration, might 
be given, which would notwithstanding operate 
greatly to the prejudice of the tenant, by ejecting 
him from his lands, immediately before the harvest, 
or other valuable period of the year: and this rule 
has remained unaltered to the present day, except 
where a different^time is established, either by express 
agreement, or immemorial custom. (6) 

A general occupation of land now therefore enures 
as a tenancy from year to year, determinable, and 
necessarily determinable, (c) by a notice to quit; 
and a holding merely at the will of the landlord, ac¬ 
cording to the ancient meaning of the term, is an 
estate unknown in modern times, (u?) unless when 
created by express agreement between the parties, (e) 
There is indeed an implied modern tenure denomi¬ 
nated a tenancy at will, but it differs materially from 
the old tenancy so called, and in truth is scarcely dis- 

(fl) 13 IJcu. V lii. J j, (i), (e/) Tiinminh liawliiison, 3 

(i) Parker d. Walker v. Constable, Burr. 1603— 9. 

3 Wils. 25. (e) Kichardson v . Lengridge, 4 

(c) Doe </r Warner ?,. Brown, "> Taunt. 123. 

Bast. 165. 
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tinguishable from a mere permissive occupatioD of the 
land, independent of the relationship of landlord and 
tenant. This kind of tenancy arises, when the party 
is in possession of the premises, with the privity {a) 
and consent of the owner, no express tenancy having- 
been created, and no act having been done by the 
owner impliedly acknowledging sucli party as his 
tenant. As where he has been let into possession 
pending a treaty for a j)urcha.se or a lease, (^) or 
under a lease or agreement for a lease which is void, (c) 
or where having been tenant for a term which has 
expired, he continues in possession uegociating for a 
new one. (d) In all these, and the like cases, it is 
holden that the party being lawfully in possession, 
cannot be ejected until such lawful possession is 
determined, eitlier by demand of possession, breaking 
oir the treaty, or otherwise, and the party is called a 
tenant at will ; but in any of these cases if tlu^ land¬ 
lord receive rent wdnist the party is so in possessiouj 
or do any other act amounting to an acknowledgment 
of a subsisting tenancy, a tenancy from year to year 
will be created tluTcby. (e) 

It is singular that we do not find in the old autuori- 


(«) Doe (/. Knight v. (jniglcy, 2 
Camp. 500. itight d. Lewis v. 
IJcard, 13 East. 210. llcgan v. 
.luhiison, 2 Taunt. 1 iti. Doc d. 
j,ccson V. Saycr, 3 Camp. f!. 

(6) (joodtitlei/. Galloway i\ Her¬ 
bert, 4 T. H. 080. Doe d. Warner 
V, llrownc, 8 Ea.st. 10.'). Doe d. 
Newliy i;. .laekson, 1 Ik K. C. 118. 

(i ) Doc (i Hollingsworth r. Sleii- 


nett, 2 Esp. 717. 

(«/) Derm d. brunc v. Rawlins, to 
East. 201. Doe d. Eolev v. Wilson, 

1/ 7 

11 East. 50. 

{(') Doc d. Uigge v. boll, 5 T. J{. 
471. Clayton v. blakcy, 8 T. It. 8. 
Thtuuler d. W eaver v. belcher, 8 
i'la^t. 45t. Doet/. Warner/’, 
browne, 8 East. 1<)5. 
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ties> any decisions relative to notices to quit^ althoogli 
the practice of giving them has been so long esta- 
lished; but during the last sixty years they have 
becoiie objects of considerable attention to our courts, 
and there is now no difficulty in reducing their requi¬ 
sites to a clear and satisfactory system. 

In considering the uses and requisites of the notice 
to quit, our first inquiry will he directed to those par¬ 
ticular cases in which implied tenancies from year to 
year are created, although the direct relationship of 
landlord and tenant does not exist; we shall then 
consider by whom, and to whom, the notice should be 
given; then proceed to the form of the notice, and 
the particular times required in certain cases, for 
its expiration; and lastly point out the means by 
which the notice may be waived. 

A mortgagee may maintain ejectment against a 
mortgagor, after the forfeiture of the mortgage, 
without any previous notice to quit, or demand 
of possession; (a) and the under lessees of the 
mortgagor may also in like manner be ejected, 
provided they have been let into possession by the 
mortgagor, subsequent to the mortgage, and with¬ 
out the privity of the mortgagee; and it is imma¬ 
terial whether tliey hold as tenants from year to year, 
or by 1( ases executed after the date of the mortgage. 
But if a lease be granted by a mortgagor with the 
concurrence of the mortgagee, or if a mortgagee, 
with knowhxige tliat the mortgagor has granted a 


fii 


Jt if 


! i-'ticr I .< iilr'v .’i liiiit,'. I2i. S. (’ ?. M. 7 40. 
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lease, encourage the tenant to lay out money upon 
the premises, it may admit of doubt whether by such 
conduct the mortgagee has not confirmed the lease, 
or so far at least acknowledged the lessee as his 
tenant, as to render a notice to quit necessary before 
he can maintain ejectment against him. («) With 
respect to tenancies created prior to the mortgage, 
the situation of the mortgagee is of course the same 
as that of the mortgagor before the mortgage was 
made, {h) 

0 

m 

The assignees of the mortgagee have also the like 
privileges with regard to the mortgagor and his 
under-tenants; and the right of an assignee to, main¬ 
tain ejectment without a notice to quit, or demand of 
possession, will not be taken away by a tenancy 
created prior to the assignment, provided such te¬ 
nancy commenced subsequently to the date of the 
mortgage, and continued unacknowledged by the 
mortgagee, (c) 

The like princij^le prevails with respect to claim¬ 
ants under writs of elegit; if the judgment debtor be 
himself in possession, or if the party in possession 
has been admitted tenant subsequently to the date of 
the judgment, (whether as a yearly tenant or under a 
lease) the tenant by elegit may maintain ejectment 
without a notice to quit, or demanding possession; 

(a) Doe d. Sheppard v. Allen, 3 T. 11. 37R. Doc iL Sheppard v. 
Taunt 78. Allen, 3 Taunt. 78. 

{li) Warnc d. Keech v. Hall, Dong. (r) "i’lmnder <1. Weaver v. Heleher, 

21. Thunder rf. Weaver v. ilelcher, 3 East. 4-10. 

3 East. 449. liirch w. Wright, 1 
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but if the tenant claim under a lease, or tenancy froni 
year to year, prior in point of time to the judgment, 
the claimant will be barred in the last case until he 
has determined the tenancy by a regular notice to 
quit; in the first, until the determination of the lease, (a) 

When a party has obtained possession of premises 
hehnirirfg to another^ and the owner does any act 
from which a jury may infer that he intends to ac¬ 
knowledge him as his tenant, a tenaaey from year to 
year is created by such act, and the ]mrty will be 
entitled to a regular notice to quit before he can be 
esjected. Thus, if a landlord sutler his tenant to con¬ 
tinue in possession after the expiration of his lease, 
and receive rent from him accruing subsequently to 
the period of such cxjnration, he becomes thereby 
lus tenant from year to year upon the conditions of 
the original lease. (6) So also, if a tenant for life make 
a lease, void against the remainder-man, and the lessee 
enter, and then the tenant for life die, if the remain¬ 
der-man receive rent from such lessee, accruing sub¬ 
sequently to the death of the tenant for life, such 
receipt of rent, although it will not amount to a 
confirmation of the lease, will be sufficient (unless 
from the inadequacy of the rent to the value of 
the premises, the jury should presume otherwise) (c) 
to establish a tenancy from year to year, upon the 
terms of it, between the remainder-man and the 
lessee; and it will be no answer for the remainder¬ 
ed) DoeDa ('ostiiK. Wluuton, 100 . 

}jT. 1{. 2. JhictJ. I’litUuid r. I'.iUtri, (c) Doc (/. Hnn\c r.i’ridcaiiK, 10 
2 n. A. 702. I'-asr. Dcnn </. Uruney. I{aw- 

( fi ) liishup Howard, 2 0. & ('. liiis, 10 East. 2()1. 
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man^ that he was ignorant of his title. when he 
received the rent, for it is more reasonable that the 
remainder-man, who ought to have looked into his 
title, should be bound by his own act, than that the 
lessee should be prejudiced by his ignorance, {a) In 
like manner, when a party is let into possession 
under a lease, void by the statute of frauds, {b) pay¬ 
ment and receipt of rent will not establish the lease, 
but it will create a tenancy from year to year, regu¬ 
lated by its covenailfs and conditions, (c) The same 
principle also holds if the party come into posses.sion 
under an agreement or lease, ^invalid from any other 
circumstance: as where the party held under an 
agreement that the lessee should pay a certain rent, 
and lihat the lessor should not turn out the lessee 
so long as the rent was duly paid quarterly, and the 
lessee did not expose to sale or sell any article 
that might be injurious to the lessor in his business, 
which agreement was invalid, inasmuch as it would 
(if the tenant complied with the terms thereof) operate 
as an estate for life, which cannot be created by 
such an instrument, yet the lessee having been let 
into possession, and rent having been paid and 
received, a tenancy from year to year was created 
thereby, (r/) 

The same rule prevails when a party is let into pos¬ 
session under a valid agreem^it for a future lease. 
As no interest in the land passes under such an agree- 


(«) llocJ. Jordan v. Ward, 1 TI. (r)Duo d, Higge v. IJclJ, .■» T. 11. 
Black. 97. Doc (/. Martini-. Watts, 471. Clayton v. IJlakey, *1T. Jl.3. 

7 T. Jl. 03. f(7) Doc if. Warner Brown^i 8 

(JO 29 Car. 11. c. 0. Ea.st. 165. 
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merit, no tenancy is created thereby; but the party 
being let into possession, and rent being paid and re¬ 
ceived, he becomes, as in the cases already mentioned, 
a tenant from year to year, (d) 

But where a party enters under an agreement of 
this nature and continues in possession for the period 
for wliich the lease was to be granted, his tenancy 
ceases at the expiration of that period without any 
notice to quit, as it would have done if a lease had 


been executed. (6) 

(a) The iinseltletl stale of'thc 
principles ami uses ol the action ol' 
(jeclxncnt in the time of Lord Mans¬ 
field, is well illustrated by the deci¬ 
sions in the cases of Weakly r/. Yea 
V. Buckncll, Cowp. 47t'. (Mich. 
Term, 17 Geo. III.) and Goodtitle 
«i. Estwick V. Way, 1” T. 11. 735. 
(Easter Term,27 (Jco. III.) In the 
former case, anag/rn/icfit for a lease 
was held to be tantamount to a 
lease; and the party making the 
agreement was estopped from main¬ 
taining an ejectment against the 
other party, although ho had given 
him a regular notice to fp'^h because 
** if the Court were to say the eject¬ 
ment ought to prevail, it would be 
merely for the sake ofgiving the Court 
\if Chancery an opportunity to undo 
all again” In the latter c^e a 
similar agreement was held to Ibrin 
no defence to an ejcrlmenl,biought 
by a party to whom the party 
making the agreement had grant¬ 
ed a term in the prcln^^^;.s to sa¬ 
tisfy creditors, siibsu|uently to 
tl?c date of the agreement, al¬ 
though no notice to quit had 


been given, and the party had 
])aid rent under the agreement; 
because the conveyance being made 
by the -lessor to a tru.stce for the 
benefit of creditors was not a merv 
voluntary conveyance,” and thend'ore 
the lessor could not be considered 
as a trustee for the defendant, and 
as such restrained “ from bringing , 
ejectment against his ownrESxt i 
THU ST and the agreement for tlic 
lease “ gave the dtfendant only uti 
equitable title, ^ehich cannot be set up 
in a coui't of law against the plaintiff 
who has a legal title” Upon the 
sound principles by which Uic ac¬ 
tion is now jcgulated, it is evident 
that these two decisions should 
have been reversed. In both cases 
the agreement for the lease, and 
the receiptofrcnlunder it would have 
been held to create tenancies from 
year to year, which would have 
been determined in the first case 
by the notice to quit, and would 
have continued in the latter, for 
want of such notice. 

(/>)I)oc(/.Tiltv. Stratton, 4 Bing. 
44(5. 
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It is frequently diffipult to determine, from the 
words of an instriiinent, whether it will operate as a 
lease, or only as an agreement for one, and it may be 
therefore useful, although the subject does not strictly 
fall within the limits of this treatise, shortly to con¬ 
sider the points which have arisen in cases of this 
description. 

Formerly, when an agreement contained words of 
present demise, it was held to amount to an aljsoluto 
lease, although covenants were added prospective of 
some further act to be done, such covenants being 
construed to be merely in further assurance. As 
where, before the statute of frauds, a party said, 
“ You shall have a lease of my lands in D. for 
twentj^-onc years, paying therefore lO.y. per a7inmn, 
make a lease in writing and I will seal itthis 
was held a good lease by parol, and the making 
of it in writing was but a further assurance, (a) 
So also, and for a similar reason, the words doth 
let in articles of agreement, have been held a 
present demise, although there was a further cove¬ 
nant that a lease should be made and sealed, accord¬ 
ing to the effect of the articles, befoi% the feast of All 
Saints next ensuing.” it)) But a different princijde 
now prevails. The intention of the parties is alone 
considered, and, to use the words of Lord Ch. B. 
Gilbert, “ if the most proper form of words of leas¬ 
ing are made use of, yet if upon the whole there 
appears no such intent, but that the instrument is 


(«) Maltlon’h case, Cro. S8. (//; Harrington v. Wise, Cro, Khz- 

480.—Noy. 57, 


I 
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only preparatory and relative to a future lease to be 
made, the law will rather do violence to the words, 
than break through the intent of the parties, by con¬ 
struing a present lease, when the intent was mani¬ 
festly otherwise.” (a) Thus, where articles were 
drawn up as follows, “ A. doth demise his close to S. 
to have it for forty years,” and a rent was reserved 
with a clause of distress, upon which articles a inemo- 
randuin was also written, “ that the articles were to be 
ordered by counsel of both parties, according to the 
due form of law,” it was ruled that the articles were 
not a sufficient lease. (6) So where the words were 
“ A. doth agree to let, and B. agrees to take,” for a 
certain term at a certain rent, all his estates, the said 
B. to enter upon the premises imviediatebjy and it was 
further agreed that leases with the usual covenants 
should be made and executed by a certain date; the 
stipulation that leases should be so drawn, was held 
to show plainly that it was not the intention of the 
parties that such agreement, although containing 
words of present demise, should operate as a lease, 
but only to give the defendant a right to the imme¬ 
diate possession till a lease could be drawn, (c) So 
also where an fnstruuient was executed upon an 
agreement-stamp in November^ setting forth the con¬ 
ditions of letting a fann, and the regulations to be 
observed by the tenant, that the term would be from 
year to year, and the premises to be entered upon in 
February^ and that a lease was to be made upon 

(a) r.;ic. Ah. tit. ICt.— (r) Goodtitle (i. F.stwick v. Way, 

J>axtcr t/. Abr.ihull c. llrowne, '1 1 T. 11.71$:). i’hillips v. Hartley, 

Black. 07.^—4. 11 e. & r. I'H. 

(h) Stiirgioii 0 , 1’ciuitcr, Noy. 1‘26. 
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f/iose conditions with all usual covena?its,^ at the 
foot of which the defendant wrote, I agree to fake 
Lot 1. (the premises in question) at the rent of, S)‘c. 
subject to the covenants ^ such instrument was 
held to be an agreement for a lease, and not a present 
demise, there being not only a stipulation for a future 
lease, but time given to prepare it before the com¬ 
mencement of the term, and no present occupation as 
tenant contracted for. {a) So also, where upon an 
agreement stamp, Ji? agreed to demise and let certain 
copyhold premises for a certain term at a certain rent, 
and further undertook to procure a licence to let 
such premises, the court held, that the instrument was 
an executory agreement only, for two reasons; first, 
because if it were held to be a lease, a forfeiture 
would be incurred, which would be contrary to the 
intent of the parties, who had cautiously guarded 
against it, by the insertion of a covenant that a licence 
to lease should be procured from the lord; and, se¬ 
condly, because the stamp was conformable to the 
nature of an agreement for a lease, and not adapted 
to an absolute lease, (b) So also where the words 
were ^ that the said mills he shall'ttbM and enjoy, 
and I engage to give a lease in for a certain term,” 
lk;C. it was ruled that the words “ shalMioldand enjoy” 
would have operated as words of present demise, if 
they had not been controlled by those which fol¬ 
lowed. (c) So also where the words were, “ agreed 
this day to let my house to 15. for a certain term, ” a 

(a) Tempest V, Rawlins, 13 East. 731>. 

18. (tO Roe d. Jackson v. Ashbumer, 

(b) Doe </. Coorcr. Clare, 9 T. R. 5 T. 11. 1C3. 

I 2 
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clause to be added in the lease to give my son a 
power,” &c. it was considered to be manifest from 
the latter words, that a future instrument of demise 
was contemplated, (a) So also where the agreement 
was “ memorandum of an agreement between Jl. and 
J5., A. agrees to let on lease, with purchasing clause 
for the term of twenty-one years, all that house, &c. 
entering on the j)remiscs at any time on or before the 
llth of February, at the net clear rent of £‘83 per 
year, and to keep all premises in as good repair as 
when taken to, the rent payable quarterly,” it was 
held to be only an agreement preparatory to a de¬ 
mise, and not an actual demise; Abbott, C. J. ob¬ 
serving, that it had not any one of the forms of a 
lease ; that it began, memorandum of an agree¬ 
ment, A. agrees to let on lease, (which obviously 
meant to execute a lease;) that it was impossible to 
infer when the tenancy was to commence, or the 
rent to become due; and that the whole was left in 
doubt, (h) And in a case where, in an instrument 
which contained words of present demise, there was 
no direct reference to any future lease, but it ap¬ 
peared, upon ming the wdiole instrument together, 
that a future lease was intended, the same rule of 
construction prevailed. In this latter case the agree¬ 
ment was A. agrees to let to B. all his farm, 8>lc. 
(except three pieces of land) to hold for twenty-one 
years, determinable at the end of the first fourteen, 
at the yearly rent of 26/. payable, &c. and at and 
under all other usual and customary covenants and 

(u) Doe «i. liromlielr] v. Smith, (i) Dunk v. Hunter, 5 B. & A. 
6 East. 330. 322. 
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agreements, as between landlord and tenant where 
the premises wer^ situate:— A. to allow a proportion¬ 
ate part of tlie rent, for the three pieces of land 
above exceptedand the court held that it amounted 
only to an agreement for a lease for the following rea¬ 
sons : because “ at the yearly rent, and “ at and 
under all usual covenants, &c.” is not the language in 
which a lawyer would introduce into a lease the tech- 

•r 

nical covenant for further assurance, but contemplates 
the entire making of an original lease; and because 
no landlord or tenant of common sense would enter 
on a term for twenty-one years, without ascertaining 
what were the terms on the one side and the other, 
by which they were to be bound for that period, and 
what-was to be the rent apportioned for the excepted 
premises, (a) *'But where an instrument, upon an 
agreement stamp, was as follows, “A. agrees to let, 
and agrees to take, all that land, See. for the term 
of sixty-one years from Lady-day next, at the yearly 
rent of 120/.; and for and in consideration of a lease 
to be granted by the said A. for the said term of 
years, the said B. agrees to expend 2000/. in build¬ 
ing within four years five houses of a third class of 
building; and the said A. agrees to grant a lease or 
leases of the said land, as soon as the said houses are 
covered in, and the said B. agrees to tahe such lease 
or leases, and execute a counterpart or counterparts 
thereof:—/^/.? agreement to he considered Undimj 
fill one fulhj prepared can he produced f the court 
held the same to be a lease, considering it to be the 
intention of the parties, that the tenant, who was to 


(«) Worp;<in iU Dowclu);; L’lsscll, 3 Tauni. (i.j. 
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expend so much capital upon the premises within 
the first four years of the term, should have a present 
legal interest in the term, which was to be binding 
upon both parties; although when a certain progress 
was made in the buildings, a more formal lease or 
leases, in which perhaps the premises might be more 
particularly described for the convenience of under¬ 
letting or assigning, might be executed, (a) So also 
where the instrument was “ J. agrees to let, and also 
upon demand to execute, to JB. a lease of certain 
lands, and B. agrees to take, and upon demand to 
execute, a counterpart of a lease of the said lands?^r 
a certain term at a certain rent; the lease to contain 
the usual covenants, and the agreement to bind until 
the said lease be made and executed, &c.” it was 
held to be a present demise ; and that the agreement 
for a future lease, with further covenants, was for the 
better security of the parties. (6) And in the last 
case upon the subject where the instrument was in 
the following form, “ memorandum of agreement made 
on, &c. between A. and B., the said A. for the consi¬ 
derations hereinafter mentioned, agrees to grant 
seal ajid execMte unto B. a legal and effectual lease 
of all that messuage, &c. to hold the same unto B. 
ills executors, &c. from &c. for the term of five years 
at and under the yearly rent of, &c. to be made pay¬ 
able fjcarterly, and under and subject to covenants 
by and on the part of B. to pay the rent, and all 
taxes, to keep the premises in repair, to paint the 
outside every third year of the terra, (and certain 
other covenants which need not be enumerated,) 


(u) Toole V. Bci'llty, ICj East. 


(h) Doc d. W'^alker w. (J roves, 15 
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and the said 3, agreed to accept and take a lease 
upon the terms aforesaid, and in the mean time, and 
until such lease shall he made and executed, to pay 
the rent as aforesaid, and to hold the premises sub¬ 
ject to the covenants above mentioned: the 

said B, further agreed to put the premises into good 
and tenantable repair at his own expense, and to 
complete all such repairs forthwith, with power of 
re-entry for non-payment of rent or non-performance 
of covenants before the lease should be made and 
executed.” The Court held that this instrument 
amounted to a present demise; observing, that 
although there were conflicting expressions, it clearly 
was the paramount intention of the partiesc that the 
instrument should operate as a leased for that the 
defendant was to hold according to covenants, some 
of which were inconsistent with a tenancy fr»m year 
to year, as that to paint once in three years, and that 
for putting the premises in repair before he com¬ 
menced his occupation j and that there could be no 
doubt it was meant that there should be a formal 
lease, but that the tenant should hold in the mean 
time under a demise, upon the same terms as if that 
lease had been executed, (a) 

But to return to the subject of implied tenancies 
from year to year. In all the cases already men¬ 
tioned, the mode of acknowledging the tenancy was 
by the payment aiid receipt of rent, which indeed is the 
common evidence in cases of this nature. But the 
intention to create such a tenancy may be inferred 


(rt) I’lucro V. Judsoii, 0 Hnuv *0C. 
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from other circumstances. Thus, where lands de~ 
scended to an infant, with respect to whom the te¬ 
nant in possession was a trespasser, and an ejectment 
was brought on the demise of the infant, and compro¬ 
mised his attorney upon certain terms, one of 
which was, that the tenantshouldattorn to the infant, 
it was ruled by Lord Kenyon, C. J. at Nisi Prms, 
upon a second ejectment being brought by the in¬ 
fant, when he attained his full age, that although the 
infant was no party to the agreement, nor had con- 
tirme4it, nor received rent since he came of age, yet 
tliat such agreement, having been entered into, with¬ 
out fraud or collusion, after an ejectment brought 
at his suit, had, by his acquiescence therein, esta¬ 
blished the (i^fendant^s title as against himself, and 
created a new tenancy, which could only be deter¬ 
mined (by a notice to quit, {a) So also where feme- 
covert lived many years separated from her husband, 
and during that time received to her separate use the 
rents of certain lands, which came to her by devise 
after separation, it was presumed, that she received 
tlie rents by her husband'^s authority, and held, Uiat a 
notice to quit must be given by him before he could 
maintain ejectment, {ti) 

It has also been held in a recent case, that where 
a re<"lor had suflered persons, who were in possession 
as tenants prior to his incumbency, to continue in 
quiet and undisturbed possession for eight months 
after his institution, he must be presumed to have 
assented to the continuance of their tenancy under the 


(ff) Doe d. Miller v. Noiicn, 2 (b) Doe d. Leicester, v. Biggs, 1 

I’isp. 528. Taunt. 3G7. 
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terms of their previous holding, and therefore unable 
to eject them without a notice to quit, (a) 

This is the only case in which a mere permission 
by tlie owner to occupy premises, without some 
positive act of acknowledgment, has been held suffi¬ 
cient to create a tenancy requiring a regular notice to 
quit, but the principle seems applicable to all cases 
where the occupant has been tenant to a previous 
owner, and his tenancy has expired on the determi¬ 
nation of his landlord’s estate. 

But where a party has put another into possession 
with a view to a future tenancy or purchase, or under 
circumstances of a similar nature, although he may 
have done no act acknowledging a regular tenancy, 
he cannot afterwards eject him without a demand of 
possession, unless some wrongful act has been done 
by such party determining his lawful possession. 

Thus, where a party was let into possession, under 
an agreement for the purchase of the land, and had 
possession formally given to him, and paid part of 
the purchase-money, and there was no default on his 
part, (b) a demand of possession was held necessary, (c) 
So likewise where it was agreed that A. should sell 
to J3. certain premises if it turned out that he had a 
title to them, and that B. should have immediate pos¬ 
session, A. was not permitted to maintain ejectment 

(«) Doi! d. Cates V. Somerville, 1\L & S. 148—60. 

6 13. & C. V16. Doc </. Kerhy It. (r) Bight d. Lewis v. I3eaid, 18 
Carter, 1 II. & M. 237. Last. 210. 

(h) Doe d. Barker v, Boulton, 6 
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B, without a domand of possession, although 
thiE!"%1>ject of the action was to try the title to the 
jp^mise^. (a) So likewise where a tenant, whose 
lease had expired, continued in possession, pending 
a treaty for a further lease, although no tenancy from 
year to year was created by such possession and ne- 
gociation, the landlord was thereby precluded from re¬ 
covering in ejectment, upon a demise anterior to the 
termination of the treaty. (5) So also when a party 
is admitted into possession under an invalid lease or 
agreement, the landlord must demand possession, or 
in some other manner determine the will, before he 
can maintain ejectment, although he has not acknow¬ 
ledged the party as his tenant, (c) 

But where the vendor of a term, after payment of 
part of the purchase-money, let the purchaser into 
possession upon an agreement, that he (the purchaser) 
should have possession of the premises until a given 
day, paying the reserved rent in the meanwhile, and 
that if he should not pay the residue of the purchase- 
money on that day, he should forfeit the instalments 
already J)aid, and hot be entitled to an assignineijit of 
the lease; and the purchaser failed to complete the 
purchase at the appointed day ; it was ruled that an 
ejectment might be maintained without even a de¬ 
mand of possession, the purchaser having by his own 

(a) Doe </. ^ewby v. Jackson, 1 Blakey, 8 T. II. 3. Thunder d. 
B. & C. 448. Weaver v. Belcher, 3 East. 449. 

(//) Doe d. Hollingsworth, v. 451. Doe d. Warner v. Browne, 
Stennet, ‘2 E.spi 716. 8 East. 165. llcgan v. Johnson, 

(r) Goodtitlcf/. IJcrhcrt v. Gal- 'J Taunt. 148. 
luway, 4 T. R. 680. (.’layton r. 
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act determiii.ed bis interest in the premises, (a) And 
where a man, having obtained possession of a house 
without the landlord’s privity, afterwards entered 
into a negociation with him for a lease, which failed, 
the same rule of construction seems to have pre¬ 
vailed. (b) So also where upon an agreement for 
a sale to be completed by a certain day, the intended 
purchaser agreed with A. to let the premises to him 
to pommence from that day, and A. was let into pos¬ 
session prior to thalT day by the pennission of the* 
intended seller, and the party failed to complete his 
purchase, A. was held not entitled to a demand of 
possession before ejectment brought, his possession 
being only the possession of that party by anticipa¬ 
tion. {c) 

As thte implied tenancies from year to year, which 
have here been treated of, depend wholly upon the 
presumption, that it was the intention of the parties 
to create them, evidence may always be received to 
rebut such presumption, and show their real mean¬ 
ing. Thus, where a remainder-man, on the death 
of the tenant for life, gave notice to the tenant in 
possession under a lease, granted by the tenant for 
life, but void against the remainder-man, to quit at 
the end of six months, and subsequently to the giving 
of the notice, but before its expiration, received a 
quarterns rent, accruing after the death of the tenant 
for life, it was ruled by Blackstone, J. that the pre¬ 
vious notice to quit rebutted the presumption of a 

(«) Doe d. Leeson v. Sayer, 3 Camp. 505. 

(.’amp. 8. Doc d. Moore v. Law- (<■) Doc d. fMarket* v, Boulton, 6 
clcr, 1 Stark. 308. , M. & S. 148. 

(5) Doc d. Kniglit i’. Quigley, 2 
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tenancy from > year to year, raised by the acceptance 
of the rent, (a) So also where the rent is not paid, 
and received, as between landlord and tenant, hut 
upon some other consideration, no tenancy front 
year to year will be created. The payment of a 
customary rent for copyhold premises, has been held 
to be a payment of this nature; and, if the tenant 
hold such premises by a title or tenure, which is not 
supported by the custom of the manor, the receipt 
jpfdhe quit-rent from him by the lord will not create 
a tenancy from year to year, (/j) 

Upon the same principle, where a tenant in-tail 
received an ancient rent, which was but trifling w’hcn 
compared with the real value of the premises, and 
which had been reserved under a void lease granted 
by the tenant for life under a power, upon a* special 
case reserved for,the opinion of the Court of Kin£>*’s 
Bench, they intimated that a jury should be strongly 
advised not to imply a tenancy from year to year 
from such payment and receipt, (c) although it would 
amount to such an ackiiowlcdsinent of a tenancy 
at will, as would require a demand of possession be¬ 
fore ejectment could be maintained, (f/) 

If the tenant set his landlord at defiance, and do 
any act di|iclaiming to hokl of him as tenant, as* for 
instance, if lie attorn to some other person, no notice 


(«) Sykes d, Murgaloyd v. -, (t\) Roe d. Hriine v. Pridcaux, 10 

cited in Right d. Fowler v. Darby, East. ir)8. 

1 T. R. ICl. {fD Dcnn d. liniuc u. Rawlins, 

(h) Rights/. Doan of Wells o. lOKasl.yoi. 

Uawden, 3 Ivast. yo’O. 
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to qait will be necessary; for, in such case, the land-^ 
lord may treat him as a trespasser, (a) It has, how¬ 
ever been held that a refusal to pay rent to a devisee 
under a contested will, accompanied with a declara¬ 
tion that he (the tenant) was ready to pay the rent 
to any person who was entitled to receive it, was not 
a disavowal sufficient to dispense with the necessity 
of a regular notice, (d) 

When a tenant fro«> year to year dies, his interest 
in the lands vests in his personal representative, who 
will continue to hold the premises upon the same 
terms as the original tenant, and be entitled to the 
same notice to (|uit. (c) If, however, by the terms 
of the,agreement, no interest vests in the representa¬ 
tive, no notice to quit will be necessary. Thus where 
A. agreed to demise a house to £?., during the joint 
lives of A. and /?., and j5. entered in pursuance of 
the agreement, and before any lease was executed, 
died, after which J5.’s executor took possession of the 
house; it was held that A. might maintain ejectment 
against the executor without notice to quit, because 
the death of determined his interest, and con- 
sequer'itly no interest vested in the er^ecutor. The 
court were also of opinion that^the case would have 
been the same if the lease had been executed, (d) 

In like manner the situation of a tenant from year 

(«) B. N. P. 90. (<■) Doe (/. Shore v. Porter, 3 

(i) Doe d. Williams v. Pasqeali, T. 11. 13. Parker d. Walker v. 
Peake’s R, 196. Vide Doe d. Cal- Constable, 3 Wils. 25. 
vert V. Frowd, 4 Bing. 557. S. C. (d) Doe d. Bromfield v. Smith, 6 
1 M. & P. 4»0. East. 530. 
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to year rewns imaltered, notwitfastanding* the death 
of'diO'laiidlord, and he will be entitled to his regular 
notice to quit, whether the lands descend to the heir 
(although such heir be a minor,) (a) dr pass to the 
personal representative, or devisee, of the deceased. 

We are next to consider the persons by whom, 
and to whom, the notice to quit is to be given. ' 

The notice to quit must be given by the person in¬ 
terested in the premises, or his authorized agent; and 
such agent must be clothed with his power to give 
the notice, at the time when the notice is given; a 
subsequent assent on the part of the landlord being 
not sufficient to establish by relation a notice, given 
in the first instance without his authority. And this 
principle is founded in reason and good sense, for as 
the tenant is to act upon tlie notice at the time it is 
given to him, it ought to be such an one as he may 
act upon with security; and if an authority by re¬ 
lation were sufficient, the situation of the tenant must 
remain doubtful, until the ratification or disavowal of 
the principal, and he would thereby sustain a mani¬ 
fest injustice. (5) 

(a) Maddon d. B&ker v. White, 2 authority to give a notice to quit at 
T. Jl. 159. the time of giving the notice, in 

{b) lUght d. Fisher v. (’uthell, order to render it valid. The 
5 East. 491. Notwithstanding the tacts of that case were shortly as 
printed rei>ort of the case of (;00(1- follows;— A. B. C. and V. were 
title d. King v. Woodward, 3 B. & joint t(;nanls; E. gave the tenant 
A. 689, I have not altered the in possession a written notice to 
principle laid down in the for- quit, purporting to be given as the 
rncr edition of this work: viz, agent and on the part of all the 
that an agent must he clothed with joint tenants ; and at the time of 



AS BETWEEN l^ANDLOBD AND TENANT. IJP 

When also two or more persons are interested in 
the premises, a notice to qnit given by one, on behalf 
of himself and co-tenants, will be valid only as far as 


his own share is concerned, 

giving such notice E. had a written 
authority so to do from A. and B., 
which authority Mfas subsequently 
signed by C. and D. According 
to a note taken by niyself of the 
judgment of the Court, the princi- 
ple upon which the notice" was 
held sufficient was, *‘that a no¬ 
tice to quit given by one joint 
tenant was binding upon all, be¬ 
cause otlierwise the lessee would 
become a joint tenant with the 
party giving him notice, by which 
lie would' be subject to great in¬ 
convenience, and the estate of the 
co-joint tenants would be pre¬ 
judiced; and, therclorc, the notice 
must be Iviken to be an act bene¬ 
ficial to the estate, and conse¬ 
quently binding upon all the joint 
tenants;” and not as stated in the 
printed rc])ort, that “a notice given 
by an agent is sufficient, if his au¬ 
thority be subsequently recognized.” 
The report is also I believe incorrect 
ill stating, “ that to entitle joint 
tenants to recover in ejectment 
against a tenant from year to year, 
tile notice to quit must be signed 
by all the joint tenants at the tim» it 
is received;” die reverse of this pro¬ 
position was according to my note 
maintained, viz. “ that a notice 
signed by one joint teiiantwas bind¬ 
ing upon all,” and indeed such must 
have been the decision if I have 
taken a correct view of the princi- 


(a) unless he was acting at 

pie of the judgment. Without in-« 
quiring into the soundness of that 
principle, or whether it would not 
have been wiser to have placed joint 
tenants, parceners, and tenants in 
common, on the same footing witli 
respect to notices to quit, there can 
be no doubt it is the only principle 
upon which that judgment can be 
supported with good faith to the te¬ 
nant ; because if after the delivery 
of the notice an option remained to 
tlie parties who had not then signed 
the authority to confirm or disallow 
it, (as assumed in the printed re¬ 
port), the tenant had not “ such a 
notice as he could act upon with 
certainty at the time it was given,” 
to which all the autliorities say he 
is entitled; but such certainty com¬ 
menced only from the time of the 
recognition of the authority of the 
agent by those parties, which might 
have been only the day before the no¬ 
tice expired. And as an option to re- 
cognipp includes of necessity a right 
to disallow, how can a tenant pos¬ 
sibly regulate his conduct as to the 
management of his farm, &c. if it 
may be doubtfiil until the very day 
on which his notice expires, whe¬ 
ther he will be permitted to go, or 
compelled to stay ? 

(a) Doe d. Whayinan v. Chaplin, 
.3 Taunt. iJiO. Doe d. Creen v. 
Baker, 8 Taunt, (>41. 
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the tiin€ ,aiMier the authority of the other parties men- 
tioued in the notice. But this rule it seems does not 
hold when the parties are interested as joint tenants; 
because of the rule of law, that every act of one joint 
tenant, which is for the benefit of his co-joint tenant, 
lhall bind him, and it must be predicated that the 
determination of the tenancy by such notice is for the 
benefit of the estate, (a) And where several tenanls in 
common are interested, as many of them as give 
notices may recover their respective sliarcs, (/;) al¬ 
though the others do not join, unless indeed by the 
conditions of the tenancy, it is rendered necessary 
for all the parties to concur in the notice, in which 
case a notice given by some of the parties, without 
the junction or authority of their companions, will be 
altogether invalid (ci) 

Where A, and B., two tenants in common, had 
agi'eed to divide their estate, and that R/ackacre 
should belong to A.; and the occupier of Blackacre 
afterwards, and with knowledge of this agreement, 
paid his whole rent to A., and afterwards received 
from him a notice to quit, such notice was held suffici¬ 
ent for both moieties, although the deed of partition 
was not signed, because the tenant by payment of 
rent to B, for the whole premises, had estopped 

himself from disputing his title to them, (c) 

« 

The steward of a corporation may give a notice to 


(«) Right (/. risluM i>. Cutlicll, kcr, 0Taunt. :>41. 

Fast. 491. Ante. p. iiiu. uolo {h). (c) Doe d. Fritchelt v. IMitchell, 1 

(ii) Doe (/. Whayman i\ Chaplin, U. & B. 11, S.C, 3 B. Moore, 229. 
3 Taunt. 120. Doe d. Green v. Ba- 
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quit, without a power under the corporation seal for 
so doing j and if the corporation afterwards bring an 
ejectment upon such notice, it will not be necessary 
to give any other evidence of his authority, than that 
he is steward ; for the corporation by bringing the 
ejectment show that they authorized and adopt the 
act of their officer, (a) 

A receiver appointed by the Court of Chancery, 
with a power to let the lands, is an agent sufliciently 
authorized to give a notice to quit ,* for if he have an 
authority to let, he must be taken to have a power of 
determining the letting, as he must determine for how 
long he will let. (b) 

Where a lease contained a proviso, that if either of 
the parties should be desirous to determine it in seven 
or fourteen years, it should be lawful for either of 
them, his executors, or administrators, so to do upon 
twelve months’ notice to the other of them, his heirs, 
executors, or administrators, it was considered that 
the words executors, or administrators, were put for 
representatives in general, and that a notice might 
be given by an assignee of either party, or by the 
heir, or devisee, as well as by the parties themselves, 
their executors, or administrators; because, other¬ 
wise, in case of an assignment, or devise, the right of 
determining the term would be taken from the per¬ 
sons interested in it, and given to a mere stranger. 


(a) Roe a’. Dean of Rochester r. 2694. Doe rf. Marsark v. Read, 
Pierce, 2 Campb. 96. 12 P.ast. 57. 61. 

(5) Wilkinson v, Collev, Burr. 
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having no interest therein, (a) Biit, where the de- 
iijiso was for twenty-one years, if both parties should 
so long live, but if either should die before the end of 
the term, then the heirs and executors, &c. of the 
party so dying, might determine the lease by giving 
twelve months’ notice to quit, it was holden, that this 
power extended only to the representative of the party 
dying, and that the lease could not be determined by 
a notice to quit given by the lessor, after the lessee’s 
death, to his representative, if) 

When the relation of landlord and tenant subsists, 
difficulties can seldom occur as to the ^Jarty upon 
whom the notice should be served. The service 
should invariably be upon the tenant of the party 
serving the notice, notwitlistanding a ])art, or even 
the whole of the premises, may have been under-let 
by him. And in a case where the service was upon 
a relation of the under-tenant upon the premises. 
Lord Lllenborough, C. J. ruled the service to be in- 
sulficient, although the notice was addressed to the 
original tenant, (c) The original tenant is also liable 
to an ejectment, at the expiration of the notice, for 
the lands in the possession of his under-tenants, al¬ 
though he may, on his part, have given proper no¬ 
tices to them, and delivered up such parts of the 
premises as were under his own coutroul. {d) 


(a) J{oo d. Haniford v. llaylcy, T. 1811.M. S. 

12 Jiast.'lOl'. ((/) Hoc V. Wiggs, 2 N. 11. 830. 

(/>)Legg</.Sf'(Jtt». Ik-nio;!, Wiilcs, I’leasant d. Ilayton v. Henson, 14 
44, East. 234. 

(c) Doe rA Mitchell v, Levi, M. 
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Where a tenant from year to year had under-let 
part of the premises, and then gave up to his land¬ 
lord the part remaining in his own possession, not 
having received from him a notice to quit, or sur¬ 
rendering such part in the name of the whole, it was 
held that a notice to quit, from the original landlord 
to the sub-lessee, for the part so under-let, was irre¬ 
gular ; and that the sub-lessee could not be ejected 
without a regular notice from his immediate land¬ 
lord. And it seems that if the tenant had surrendered 
such part in the name of the whole, it would not have 
varied the case, because the surrender of tlie lessee 
would not destroy any interest, which a stranger 
claiming under him had acquired in the term before 
such surrender. 

When the premises are in the possession of two 
or more, as joint tenants, or tenants in common, a 
written notice to quit, addressed to all, and served 
upon one only, will be a good notice; {a) so also a 
parol notice, given to one co-tenant only, will bind 
his fellow, (b) 

When a corporation aggregate is the tenant, the 
notice should be addressed to the corporation, and 
served upon its officers, and a notice addressed to the 
officers will not be sufficient, (c) 

With respect to the mode of serving the notice, it 
is in all cases advisable if possible to deliver it 

(fl) Doe (I. Lord Bradford v. Crick, 5 Esp. 196. 

Watkins, 7 East. 551. (c) Doed. Lord Carlisle v. Wood- 

(5) Doe d. Lord Macartney v. nian, 8 East. 228. 

K 2 
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to <Jie tenant personally; but if personal service 
cannot be eifected, the service will be sufficient if the 
notice be left with the wife or servant of the tenant at 
his usual place of residence, whether upon the de¬ 
mised premises, or elsewhere, and its nature and 
conlents explained at the time, {a) But a mere 
leaving of the notice at the tenant’s house, without 
proof that it was delivered to some member of the 
household^ will not be a sufficient service, {b) 

Next of the form of the notice, (c) 

When the landlord intends to enforce his claim to 
double value if the tenant holds o\Qx,{d) it is necessary 
that the notice to quit should be in writing; but for the 
purposes of an ejectment a parol notice is sufficient, 
unless the notice is required to be in writing by express 
agreement between the parties, (e) It is however 
nevertheless the general practice to give written no¬ 
tices; and it is a precaution which should always, 
when possible, be observed, as it prevents mistakes, 
and renders the evidence certain and correct. It is 
customary also to address the notice to the tenant in 
possession; and it is perliaps most prudent to adhere 
to this form, though, if proof can be given that tlie 
notice was served personally upon him, it is thereby 

(a) Jones d. Griffith v, Marsh, 4 (</) 4 G. II. c. 28, s. 1. 

T.Tl. 4G4. Doerf. ]x)r(l Bradford (e) Legg d. Scott v. Bcnion, 

V. Watkins, 7 l'.ast. S/iS. Doe d. Willes, 43. Timmins v. Jtowlison, 
Neville v. Dunbar, 1 M. & M. 10. 1 BJk. 533. Doe d. Lord Macart- 

(//) Doe d. Buross v. J.ucas, 5 ney v. Crick, 5 Esp. lOti. iloo d. 
Esp. 1.53. Dean of Itodiestcr v. Pierce, 2 

(c) Appendix, Nos, 1, 2, 3. Camp. 96. 
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rendered unnecessary, (a) And where a notice was 
addressed to the tenant by a wrong Christian name, 
and the tenant did not return the notice, or object to 
it, and there was no tenant of the name mentioned in 
the notice, it was ruled at Nisi Prius to be suffi¬ 
cient. (b) 

A subscribing witness to a notice to quit is unne-* 
cessary; and it is prudent not to have one, as it 
may occasion difficulties in the proof of the service, 
and cannot be of the slightest advantage to the land¬ 
lord. (c) 

Care should be taken that the words of a notice 
are clear and decisive, without ambiguity, or giving 
an alternative to the tenant; for altliough the courts 
will reluctantly listen to objections of this nature, yet 
if the notice be really ambiguous, or optional, it will 
be sufficient to render it invalid, as far at least as the 
action of ejectment is concerned. 

The notice, however, will not be invalid, unless it 
contain a real and bond fidk option, and not merely 
an apparent one; for if it appear clearly, from the 
words of the notice, that the landlord had no other 
end in view than that of turning out the tenant, it 
will be deemed a notice sufficient to found an eject¬ 
ment upon, notwithstanding an apparent alternative. 
Thus the words, “ I desire you to quit the possession 


(a) Doerf. Matthewsonv. Wright- (c) Doe d. Sykes v. Duratord, ‘2 
man, 4 Esp. 5. JM. & S. 6'i. 

(/>) Doc V. Spilicr, 6 Esp. 70. 
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at Lady-day next of the premises, &c. in your posses¬ 
sion, or I shall insist upon double rent,” have been 
held to contain no alternative ; because the landlord 
did not mean to offer a new bargain thereby, but only 
added the latter words as an emphatical way of en¬ 
forcing the notice, and showing the tenant the legal 
consequences of his holding over. It was contended 
for the tenant, that this could not be the construction 
of the notice, because the statute of 4 Geo. II. c. 28, 
does not give double the rent, but double the value, 
on holding over; but Lord Mansfield, C. J., was of 
opinion, that the notice, notwithstanding this variance, 
clearly referred to the statute. It seems, however, 
that if the words had been or else that you agree to 
pay double rent,” the notice would have been an al¬ 
ternative one. {a) 

* 

Where the notice was to quit “ on the 25th day of 
March, or 6th day of April next ensuing,” (5) and 
was delivered before new M ichaelmas-day, it was 
held to be a good notice; as being intended to meet 
an holding commencing either at new, or old Lady- 
day, and not to give an alternative, (c) 

Upon the same principle, the court will not in¬ 
validate a notice, on account of an ambiguity in the 
wording of it, provided the intention of the notice be 
sufficiently certain. Thus, an impossible year has 

K 

(a) Doe d. Matthews V, Jackson, in tht case, cannot be correct. 
Doug. 175. Sec also Doe d. Spicer v. Lea, 11 

(A) In the printed report, this East. 312. 
date is stated to be tlic eighth day (c> Doe d. Matthewson v, Wright- 
of April, wliich, from the reasoning man, 4 Esp. 5. 
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been rejected. The notice was given at Michaelmas, 
1795, to quit at Lady-day which will be in 1795,and 
was accompanied, at the time of the delivery to the 
tenant, with a declaration, that as he would not agree 
to the terms proposed for a new lease, he must quit 
next Lady-day, and under these circumstances the 
notice was considered to be sufficiently certain: (a) 
the court also seemed to be of opinion, that the no¬ 
tice would have been good without the accompanying 
declaration, the words • ‘‘ which will manifestly 
referring to the then next Lady-day.—In like manner 
where there was a misdescription of the premises in 
the notice, which could lead to no mistake, the house 
being described therein as the Waterman*s Arms, in¬ 
stead of the Bricklayer*s Arms, no sign called the 
Waterman^s Arms being in the parish, tlie notice 
was deemed a valid one. {b''] 

So likewise where a farm was leased for twenty- 
one years at a certain rent, consisting, as described in 
the lease, of the Town Barton and its several parcels 
described by name, at one portion of the rent, and 
the Shippin Barton and its several parcels also des¬ 
cribed by name, at the residue of the nmt, with a 
power reserved to either party to determine the lease 
at the end of fourteen years on giving a certain 
notice; it was held that a notice given by the land¬ 
lord to the tenant to quit Tow7i Barton ^'c, agree¬ 
ably to the terms of the covenant between us, &c.” 
was sufficient, because the landlord must have in¬ 
tended to give such a notice to quit as the lease re- 

(n) Doc d. Duke of Bedford u. {h) Doc d. Cox v. -, 1 Bsp. 

Ki<;htlc^ 7T.ll.0i?. n?3. 
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served to him the ^iberty of giving, and not a void 
notice to quit a part only, and so the notice most have 
been understood by the tenant. («) 

When a notice is given to quit at Michaelmas, or 
Lady-day, generally, it will not be deemed an am¬ 
biguous notice, but considered primd facie, as ex¬ 
piring at new Michaelmas, or new Lady-day, open 
however t-# explanation, that old Michaelmas, or old 
Lady-dr^ was intended. And if it appear, that the 
customary holdings where the lands lie, are from old 
Michaelmas, or Lady-day, or even that in point of 
fact the tenant entered at old Michaelmas, or Lady- 
day, although no such custom exist, such a notice 
will be binding upon him. (d) 

The notice must include all the premises held under 
the same demise, for a landlord cannot determine the 
tenancy as to part of the things demised, and conti¬ 
nue it as to the residue. («) But where the demise was 
of land and tithes, and the notice was to quit posses¬ 
sion of “ all that messuage, tenement, or dwelling- 
house, farni-lands, and premises, with the appurte¬ 
nances which you rent of me,” it was ruled at Nisi 
Prius that this notice was sufficient to include the 
tithes ; for the tithes being held along with the farm, 
the notice must have been understood by both parties 
to apply to both, (r) 


(ff) Doc </. Tlodd u. Archer, 14 East. d. Hall v. Benson, 4 B. & A. 
245. 58J{. 

{b) Fiirley d. Mayor of Canter- (c) Doc d. Morgan v. Churcii, 
bury V. Wood, i Esp. 197. Doe d. 3 Campb. 71. 

Ilinde V. Vince,2 Carnpb.256. Doc « 
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Fourthly, Of the time when the notice should 
expire. 

Before, however, we enter upon this subject, it 
m ay be useful to observe, that certain demises, which 
have the appearance of tenancies from year to year 
only, are considered by the courts as conveying to 
the tenant an indefeasible interest for a certain time, 
though afterwards liable to be determined a notice 
to quit. 

Thus, a demise, not for one year only, but from 
year to year,” has been held to constitute a tenancy 
for two years at least, and not determinable by a no¬ 
tice to quit at the expiration of the first year, (a) The 
same interpretation has also been given to a demise 
“ for a year, and afterwards from year to year;” (b) 
though where the demise was “ for twelve mouths 
certain, and six months^ notice afterwards,” it was 
held at Nisi Frius, that the tenancy might be deter¬ 
mined at the expiration of the first twelve months, (c) 

Where the demise was to hold for three, six, or nine 
years generally, without ^uy stipulation as to the 
manner in which, or the party by whom, the tenancy 
might be determined at the end of the third, or sixth 
year, the tenancy was held to be determinable, at the 
two earlier periods, at the will of the tenant only, and 


(a) Denn d Jackliri v. Cartright, son v. Iluddlestone, 4 li. & ( 

4Kast. 31. (c) Thompson v. Mabcrley, 2 

(/)) lUrch V. Wright, 1 T. 11,378. Camp. 573. 

80, and the cases tiicre cited Joim- 
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by a regular notice to quit; and that, as against the 
landlord, the demise operated as an indefeasible one 
for nine years, (a) 

If the produce of the demised lands require two 
years to come to perfection, as if it be liquorice, mad¬ 
der, &c. a general holding will, it seems, enure as a 
tenancy from two years to two years, and cannot be 
determined by a notice to quit at the end of the first 
or third year. (&) And it was observed by De Grey, 
C. J. in his judgment, that it might deserve to be 
considered whether, if required by the nature of 
the soil, or the course of husbandry, a genereil 
holding will not always enure as a tenancy for 
such'period, as may be necessary to carry the 
land through its regular course of cultivation, in¬ 
stead of as a tenancy from year to year; but this 
doctrine seems very doubtful. 

It has before been stated generally, that, by the 
common law, the notice necessary to be given to a 
tenant, is a notice for a year, expiring at the 
end of the current year of his tenancy; and that 
a notice, expiring at other period, will not be 
sufficient, (c) This notice is frequently spoken of 
in the books, as a six months* notice; and the 
distinction seems to be, that when the tenancy ex¬ 
pires at any of the usual feasts, as Michaelmas, 
Christmas, Lady-day, or Midsummer, the notice must 


(a) Denn v. Spurrier, 3 B. & I>. (b) Rocr. Lees, Black. 1171. 

(r) Ante, lOC. 
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be givcD prior to the corresponding feast happening 
in the middle of the year of the tenancy ; (a) whilst, 
if it expire at any other period of the year, the 
notice must be given six calendar months previous to 
such expiration. 

The notice, when a tenancy commences at any of 
the usual feasts, may be given to quit at the end of 
half a year, or of six months from the date of the cor¬ 
responding feast in the middle of the year, without 
stating the day when the tenant is to quit, although 
the intermediate time be not exactly half a year, or 
six months, from feast to feast being the usual half 
yearly computation. And indeed, in a case where the 
notice was to quit ‘‘on or about the expiration of six 
calendar months from the 29th of September, (the 
tenancy commencing March 25,) the Court ruled the 
word calendar to be surplusage, and held the notice 
good.(Z>) 

• 

It was once contended, that the principle, that a 
notice to quit must expire at the end of the year of the 
tenancy, did not extend to houses as well as lands; 
and that in cases where houses alone were concerned, 

(fl) In a report of a MS. case J. Ucatli’s decision, since the prin- 
in Esp. N. P. 460, it is said, that ciplc laid down in the report is in 
a notice given on tlie 30f/t of Sep- opposition to every authority upon 
temher, being the day after Mi- the subject. Probably the tenant 
chaelmas-day, to quit at Lady-day entered at old Lady-day. Vide 
following, was ruled by Heuth, J. Right v. Darby, 1 T. R. 159, et 
to be a sufficient notice. Some ante, 136. 

particular circumstances, not no- {b) Howard v. W'emsley, 6 Esp. 
ticed by the reporter, must, it is 5.3. Tlie marginal note in the re¬ 
conceived, have occasioned Mr. port of this case is incorrect. 
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six notice, at any period of the year, would 

be sufficient; but the Court considered that the same 
inconvenience might arise in the one case as in the 
other, since the value of houses varies considerably 
at different periods of the year; and therefore held 
that the tenant of a house was entitled to the same 
privileges, with respect to the notice to quit, as the 
occupier of land, (a) 


But tins rule extends, with respect to houses, to 
those cases only in whici' the tenancy enures as a 
tenancy from ye?r to year; and the notice required 
will refer to the original letting, and be regulated by 
the local custom of the district in which the house is 
situated, whenever it happens that a shorter term 
than twelve months is intended to be created by the 
letting, although no particular period be mentioned. 
This chiefly happens in the case of lodgings; and the 
custom, for the most part, requires the same space of 
time for the notice, as the period for whiclpthe lodg¬ 
ings were originally taken ; as a week's notice when 
taken by the week, a month's when taken by the 
month, and so forth, {b) 


When, also, the custom of the country, where the 
premises are situated, requires, or allows, a notice for 
a lo)»ger, or shorter, period than half a year (as for 
instance, the custom of London, by which a tenant, 
under the yearly rent of 40.9. is entitled to a quarter's 

(«) Right V. Darby, 1 T. R. 159. Esp. 91. Doe d. (’ampbell v. Scott, 
Doe d. Drown v. Wilkinson, Co. (i Ding. 3t>2. Wilson v. Abbott, 3 
Lilt. 270, (6) n. 1. II. &, C. 89. 

(/') Doe d. Parry v. Iliwcll, J 
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notice only, (<*) the castom will be admitted by the 
Courts ; (5) but such custom must be strictly proved, 
and the witnesses must not speak to opinion, bat 
facts, {c) The parties may also by special agreement, 
vary the time of the duration of the notice; but the 
notice must, notwithstanding, where the letting is 
frony^ear to year, expire with the year of the tenancy, 
unless the agreement also provides some other period 
for its expiration, (d) Where, however, the terms 
of the agreement are not intended to create a tenancy 
from year to year, determinable at a quarter’s notice, 
but to empower the parties to put an end to the te¬ 
nancy at other periods of the year, as well as at its 
termination, the Courts will give effect to it. Thus a 
demise for one year only, and then to continue tenant 
afterwfirds, and quit at a quarter's notice; (d) and a 
demise, where it was agreed that the tenant was 
always to be subject to quit at three mouths’ notice,” (e) 
have been held to be demises determinable at the end, 
although not in the middle, of any quarter. But a 
quarterly reservation of rent is not a circumstance 
from which an agreement to dispense with a half- 
yearly notice is to be inferred; although, where the 
landlord accepted in such case a three months’ notice 
from his tenant, without expressing either his assent 
to, or dissent from, such notice, it was ruled at Nisi 
Prius to be presumptive evidence of an agreement 
that three months’ notice should be sufficient, (f) 


(«) Tylcy V. Seed, Skin. Cl9. 1 .Taunt. 155. 

(J>) Roe d. Brown v. Wilkinson, (f) Kemp v. Derrett, 3 Canipb. 
Co. I.itt. 270. C. n. 1, .511. 

(c) Roe d. Henderson r. Char- (y) Shirley v. Newman, 1 Esp_ 
nock, Peake N. P. C\ 4. 260. 

id) Doc d. Pitcher v. Donovan, 
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The notice may be given to quit upon a particular 
day, or in general terms at the end and expiration of 
the current year of the tenancy, which shall expire 
next after the end of one half year from the service 
of the notice, (a) The latter form should always be 
used when the landlord is ignorant of the period when 
the tenancy commenced, and is unable to serv| the 
tenant personally; and it is also the preferable form, 
when the commencement of the tenancy is known, as 
it provides against any misapprehension of the exact 
day when the tenant entered. If a particular day be 
mentioned in the notice, it must be the day of the 
commencement, and not of the conclusion of the te¬ 
nancy ; for the tenant cannot be compelled to quit 
whilst his right of possession continues, and this right 
is not determined until the year is fully completed. 
It must also be the exact day of such commencement. 
The next, or any subsequent day, will not be suflS- 
cieiit. {b) 

The time, when a tenancy from year to year com¬ 
mences and expires, takes its date, in the absence of 
all other circumstances, from the time when the 
tenant actually enters upon the demised premises ; (c) 
but this general rule may be varied, both as to the com¬ 
mencement and expiration of the tenancy, either by 
express agreement or legal inference. 

When a person is let into possession as a yearly 
tenant, and afterwards takes a lease of the premises, 


(a) Appendix, No, 1, 2, 3. Doe East. 312. 
d. Phillips V. Butler, 2 Esp. 3B9. (r) Kemp t;. Dcrrctt, 3 Campb. 

(fc) Doe d. Spicer v. Lea, 11 .Ml. 
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and continues to hold the land after the lease has ex¬ 
pired, the time of the expiration of the tenancy, 
created by such holding over, will be regulated by the 
terms of the lease, and not by the time of the original 
entry. Thus, if a man enters at Lady-day, con¬ 
tinues tenant for one or more years, then accepts a 
lease for a certain term expiring at Michaelmas, and 
afterwards holds over and pays rent, the notice must 
be given to quit at Michaelmas, and not at Lady- 
day. (ci) And the ride extends to the assignees of 
the original lessee, and their assigns. Whatever 
may be the period of the year when they enter upon 
the demised premises, the time of the expiration of 
their tenancies will be the same as if the original 
lessee had continued in possession ; and it seems im¬ 
material whether they come into possession before or 
after the expiration of the lease, (b) 

In like manner when a remainder-man receives rent 
from a person in possession under a lease, granted by 
the tenant for life, but void against the remainder¬ 
man, and thereby creates a tenancy from year to year, 
the time at which a notice to quit, given by such re¬ 
mainder-man, must expire, will be regulated by the 
terms of tlie lease, and not by the time of the death 
of the tenant for life, (c) As, if the lease be for a cer¬ 
tain number of years, to commence on the 5th of April, 
and the tenant for life die on the 30th of September, 

(а) Uoe d. Spicer u. Lea, 11 East. (c) Doo d. Collins v. Wdlcr, 7 T. 

31'2. R. 478. Right t/. rioworr. Darby, 

(б) Doe d. Ca.stIeton v. Samuel, 5 1 T. R. 1.j9. Roc d. Jordan v. 

Esp. 173. Ward, 1IJ. Blk. 97. ante 110. 
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the proper period for the expiration of the notice will 
be the 5th of April. 

The principle is the same if the tenant hold under 
a parol lease, void by the statute offrauds. As, where 
there* was a ve*!^al agreement to hold for seven years, 
and the tenant was to enter at Lady-day, and quit at 
Candlemas, it was held that the lease, although void 
as to its duration, nevertheless regulated the terms of 
the tenancy in other respects, and that a notice to quit 
must expire at Candlemas, and not at Lady-day. (a) 

It may be collected from these cases, that if there 
be a lease for years, commencing on one day, and 
terminating on another, as for example, commencing 
at Lady-day, and terminating at Michaelmas, a te¬ 
nancy created by the landlord's receipt of rent after 
the expiration of the lease, will be held to commence 
at Michaelmas, and to require half-a-year's notice 
from Lady-day. 

No new tenancy is created by a mere agreement 
between landlord and tenant for an increase of rent 
in the middle of the year of a tenancy; but a notice 
to quit given after the receipt of the increased rent, 
must expire at the time when the tenant originally 
entered. (6) 

When a tenant took possession in the middle of a 
quarter, paid rent from the^time of his coming in up 
to the next quarter-day, (Christmas,) and then paid^his 

(a) Doc d. Higg( v. licll, 6 T. 11. (h) Doe d. BedfordJ v. Kendrick, 

471. Doc d. Peacock, v. llail'au, 6 Warwick, Sum. A'.s. 1810.—MS. 
Esp. 4. 
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rent half-yearly at Midsummer and Christmas, it was 
ruled at Nisi Prius that the tenancy commenced from 
Christmas, and not from the preceding half-quarter, (a) 
But where the tenant entered in the middle of a 
quarter upon an agreement to pa^’ rent quarterly 
and for the half-quarter,*’ it was left to the jury 
whether the party was tenant from the quarter-day, 
prior to the time when he entered, or from the suc¬ 
ceeding quarter-day j and under the direction of Lord 
Ellenborough, C. J. the jury found that the tenancy 
commenced with the preceding quarter, (b) 

When the demise is by parol, and in general terms 
to hold from feast to feast, as from Michaelmas to 
Michaelmas, it will be a holding from such feast ac¬ 
cording to the new style ; unless by the custom of the 
country where the lands lie (which custom may be 
proved by parol testimony) such tenancies commence 
according to tlie old style, (c) If, however, the de¬ 
mise be by deed to hold from any particular feast, as 

from, the feast of St, MtohaeVsf the holding 
must be taken to be according to the new style not¬ 
withstanding the custom; and this rule prevails al¬ 
though the tenancy be created by a holding over after 
the expiration of tlic lease, and the original entry was 
according to the old style, {d) 

Upon the same principle a notice to quit at Michael¬ 
mas generally, primd fax)ie means new M ichaelmas; 

(«) Doc (/. ilolcomb i'. Johnson, C bury u. Wood, 1 Esp. 198. Door/, 
£sp. 10. Hull V. Benibn, 4 B. & A. 588. 

(/)) Doe (t. Wadtnore v. Sclwyn, (r/)Doer/. Spicer v. I.ea, 11 East. 
II.T.47 (Jeo.S.—MS. 312. 

(f) Fiirloy d. Mayor of Canter- 


L 
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but if the tenant entered at old Michaelmas, it will 
be construed to mean old Michaelmas, (a) 

4 tenant sometimes enters upon diflerent parts of 
the land, at different periods of the year, although 
all are contained in one demise ; and the notice to 
quit must then he given with reference to the sub¬ 
stantial time of entry, that is to say, with reference 
to the time of entry on the substantial part of the 
premises demised; no notice being taken of the time 
of entry on the other parts, which are auxiliaries 
only; though the tenant will be obliged to quit them 
at the respective times of entry thereon. (/;) 

This substantial time of emtry, it has been con¬ 
tended, must be determined by the times when the 
rent is payable; but it is holden to depend, either 
upon the general custom of the country where the 
lands lie, or upon the relative value and import¬ 
ance of the different parts of the demised premises ; 
and of these facts it is the province of the jury to 
determine. 

As few decisions are to be found on these points, 
it will be useful to give a concise statement of them. 

Where the landlord agreed to let the defendant a 
farm, to hold the arable land from the ]3th of February 
then next, the pasture from the 5th of April, and the 
niea<low frojii the 12th of May, at a yearly rent pay¬ 
able at old Mictfaelmas an<l old Jjady-day, the first 

(«) Doo «/. ILiiiilf I 
(’jinpb. 


\ ilK'*.', 


{i>) Dor 


‘‘•I Vick I and v. Spener, (> 
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payment to be made at Michaelmas then next, it was 
held to be a tenancy from old Lady-day to old Lady- 
day ; because the custom of most countries would 
have required the tenant to have quitted the arable 
and nieadow lands on the 13th of February, and 12th 
of May, without any special agreement, and a notice 
to quit at old Lady-day delivered before old Michael¬ 
mas was held sufficient, (a) 

So also upon a demise of the same nature, namely, 
that the tenant should enter upon the arable land at 
Candlemas, and the house and other premises at 
Lady-day, to which was added a proviso, that the 
tenant should (juit the premises according to the 
times- of entry as aforesaidf it was held that 
the proviso made no alteration in the tenancy, so as 
to require a notice six months before Candlemas, 
because it merely expressed what the law would 
otherwise have implied; that the substantial time ol’ 
entry was at Lady-day, with a privilege to the tenant 
on the one hand to enter on the arable land before 
that period for the purpose of preparing it, and on 
the other hand a stipulation by him when he quitted 
the farm to allow the same privilege to the incoming 
tenant; and, therefore, that a notice to quit, given 
six months previous to Lady-day, although less than 
six months before Candlemas, was sullicient. (/;) 

I 

Where the premises contained in the demise con- 


(«) Dor ii. v. Siiin-aK);i, j (l>) Durf/. Slricklaiid r. Sjiciicc, '» 

nik. KaM. i'20. 
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sisted of dwelling-houses, and other buildings, used 
for the purpose of carrying on a manufacture, a few 
acres of meadow, and pasture land, and bleaching- 
grounds, together with all water-courses, &c. and the 
tenant held under a written agreement for a le^se, to 
commence as to the meadow ground from 25th of 
Decemb(‘r then last, as to the pasture from the 25lh 
of March then next, and as to the houses, mills, and 
all tlie rest of the premises, from the 1st of May, the 
rent payable on tiui day of Pcmtecost and Martinmas, 
the Court held, that the substantial time of entry was 
the 1st of May, inasmuch as the substantial subject of 
the demise was the house and buildings for the pur¬ 
pose of the manufacture, to which every thing else 
in the demise was merely auxiliary, (a) 

Where a house, and thirteen acres of land, were 
demised for eleven years, to hold the lands from the 
2nd of February, and the house and other premises 
from the 1st of May, at the yearly rent of 24/. pay¬ 
able at Michaelmas and Lady-day, the jury found the 
laud to be the principal subject of the demise; and the 
plaintiff was nonsuited on account of the notice to 
quit not having been given six months previous to the 
2nd of February. The Court was afterwards moved 
to set aside the nonsuit, on the gi-ound that the house 
was the principal part of the demise (being situated 
near a borough); or, at all events, that the relative * 
value and importance of the house and lands were so 
nearly balanced, it was immaterial to which the notice 
referred; but the court refused the rule, saying, it 


(jj) Dur /L J.or(l Itriulfonl v. Watkins, 7 East. 5il. 
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was for the jury to decide which was the principal, 
and which the accessory part of the demise, {a) 

Lastly, of the acts by which a regular notice to quit 
may be waived. 

The acceptance of rent, accruing subsequently to 
the expiration of the notice, is the most usual means 
by which a waiver of it is occasioned ;,but the accept¬ 
ance of such rent is not of itself a waiver of the no¬ 
tice, but matter of evidence only to)be left to the jury, 
to determine with what views, and under what cir¬ 
cumstances, the rent is paid and received. 

If the inoney .be taken nomine poena, as a compen¬ 
sation for the trespass, or with an express declaration 
that tlie notice is not thereby intended to be waived, 
or if there be any fraud or contrivance on the part of 
the tenant in paying it, or if the payment be accom¬ 
panied by other circumstances which may induce an 
opinion, that the landlord did not intend to con¬ 
tinue the tenancy, no waiver will be produced by the 
acceptance. The nmt must be paid and received as 
rent, that is to say, it must be so paid and received, 
as to satisfy the jury of an intention to continue the 
tenancy, or the notice will remain in force. Thus, 
where the landlord brought an ejectment immediately 
upon the expiration of the notice, and after the ap¬ 
pearance of the tenant in the action, received from 
him a quarterns rent, accruing subsequently to the day 
when the notice expired, but nevertheless continued 


{n) Doer/. Ilcapy liovv.ml, 11 in{5. 
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his action, the Court were of opinion (upon a motion 
for a new trial, after a verdict for the defendant), that 
from the continuance of the suit by the landlord, after 
the acceptance of the rent, a fair inference might be 
drawn, that he did iio^ mean to waive his notice; and 
as that point had not been left for the consideration 
of the jury (who had been directed at the trial to find 
for the defendant, upon the simple fact of the quar¬ 
terns rent having been paid and received), the motion 
/(>r the new trial was granted. («) So also, where the 
rent was usually |Kiid at a banker^ and the banker, 
in the common routine of business, received a quar¬ 
ter's rent from the tenant after the expiration of the 
notice, no waiver of the notice w as thereby created. (/>) 
But where the notice expired at Michaelmas, 
and the landlord accepted rent due at Lady-day, 1793, 
and did not bring his cyectment until after such ac- 
c(q>tance, nor try the cause until J795, the jury held 
that the notice w^as vsaived. (c) 

The notice may also be waived by other acts of the 
landlord; but they arc all open to ex])laiiatk)n, and 
particular act will, or will not, bo a waiver of the 
notice, according to the circumstances which attend 
it. 'l^hus, a second notice to quit, given after the 
t xpirntioii of the first notice, but also after the com- 
aienceinent of an (jectment, in which the landlord 
V onliiuied to proceed, notwithstanding his second no¬ 
tice, was lioldcn to be no waiver of the notice origi- 
liiilly given; because it was impossible for the tenant 

(«) Doc </. Cheuv r. HalU’ii, Ciinud), :Ui7. 
t uwj). y la (i ) Gooilriglit <7. Cliiirlcr v. Cord- 

{!•) l)ot d. Abh (. C.iImi!, ' v.fiit, fi T. li.'DO. 
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to suppose, that the landlord meant to waive a notice 
upon the foundation of which he was proceeding to 
turn him out of his farm, (a) Where also, after the 
expiration of a regular notice to quit, the landlord 
gave a second notice in these words :—I do hereby 
desire you to quit the premises which you noiv hold 
of mo, within fourteen days from this dale, or I shall 
insist upon double value,” it was ruled by Lord Ellen- 
borougli, C. J. at AV.sv Prbis, that the second notice 
could not bo intended, or understood to he intended, 
as a waiver of die first, or even, as an acknowledg¬ 
ment of a subsisting tenancy al will, having for its 
oljject merely the recovery of double value; and the 
lessor of the plaintilf recovered upon a demise, 
anterior to the expiration of the second notice, {b) 
iilo also where a notice was given to quit the 
j)rcn)ise.s winch you hold under me, your term there¬ 
in havirjg long since expired,” llie Court considered 
the paper as a mere demand of possession, and not 
as a recognition of a subsisting tenancy, (r) 

lint where the defendant was lessee by assign¬ 
ment of certain tithes, uniler an agreement, which 
only opcrutt‘(l to create a tenancy from year to year, 
and the impropriator, in March, 1810, (some days 
after the assignment,) gave tl»e original lessee a no¬ 
tice to quit at the Michaelmas following, and after¬ 
wards, in March 1811, gave the assignee a notice 
to quit at the then next Michaelmas, the Court were 

(«) Doc d. Williams v. lUim- and ;} Canipb. 115. 
plir(\YS, li East. 250; ct vide, 1^1 cs- (t ) Doe d. Godscll v. Inglis, S 
sciigcr V. Armstrong, 1 T. R. Tamil. 5-1. 

(^) Doc d. Digliy V. Sled, AJS, 
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such second notice was a 
Wldwias to the assignee of tbe former notice given 
tote original lessee. And, in answer to an argument 
HI rapport of the efficacy of the first notice, that the 
original tenancy having expired at Michaelmas, 1810, 
could not be set up again by another notice to the 
defendant in 1811, inasmuch as the giving of a person 
notice to quit does not operate to create a tenancy in 
him, the Court observed, It does not necessarily do 
so, but it is generally considered as an acknowledg¬ 
ment of a subsisting tenancy; and if the party obeys 
the notice, how can he be deemed a trespasser on 
account of a prior notice to another person ? Nothing 
appears to show, that the defendant had knowledge 
of any other notice to {|uit than the one which was 
served upon him and Bay ley, J. added, the se¬ 
cond notice gives the defendant to understand, that 
if he quits at Michaelmas 1811, he will not be deemed 
a trespasser, {(i) 

It may be collected from this case, that if a tenant, 
having underlet the i)remises, receive from his land¬ 
lord a notice to quit, and the landlord afterwards give 
to the under-tenant a notice to quit, expiring at a sub¬ 
sequent period, {U) he is precluded from recovering 
in an ejectment against such under-tenant, upon a de¬ 
mise anterior to the time of the expiration of the no¬ 
tice so given by him to the under-tenant. And il^ 
after the expiration of a regular notice, the landlord 
should give to the same tenant a second regular no¬ 
tice, in the usual form, to quit at the termination of the 

(</) Doe d, Uriorly i’. Pitlmcr, Ki il>) Ante, lijy. 

Kiist. 53. 
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next, or any subsequent year of the tenancy, without 
referring therein to any claim for double value, and 
without having taken any steps, in the intermediate 
time, to enforce the first notice, it may be doubted 
whether such second notice will not also amount to a 
waiver of the first. 

In a case where a landlord, after the delivery of 
a notice to quit, promised the tenant that he should 
not b%turned out until the place was sold, and after 
the sale of the premises, brought an ejectment upon 
a demise.anterior to the time of the sale; it was con¬ 
tended that the permission to occupy was a waiver of 
the antecedent notice, so far as to prevent the tenant 
from being considered as a trespasser by relation back 
te the time when the notice expired, and that the de¬ 
mise ought to have been laid posterior to the day 
when the contract for the sale was made. But the 
Court held, that the permission amounted only to a 
declaration on the part of the landlord, that until the 
sale of the place, he would suspend the exercise of his 
right under the notice, and intfulge the tenant by 
permitting him to remain on the premises; and that 
it was not intended to vacate the notice, or be de¬ 
structive of any of the rights which the landlord had 
acquired under it. (a) 

The acceptance by the landlord of the double value 
of the premises, given by the stat. 4 Geo. 11. c. 28, 
when the tenant wilfully holds over after the expira¬ 
tion of a written notice to quit, or the bringing of an 

$ 

(«) Wliiteucrc </. IJoult v. Syinouds, 10 East. 13. 
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the same^ will not be a waiver of 
tfao^^ooitioe; for the double value is given as a penalty 
for the trespass, and not as a payment between land¬ 
lord and tenant. But if, after the expiration of a no¬ 
tice to quit by the tenant, the landlord accept the 
double rmt to which he is entitled by the stat. 11 Geo. 
II. c. 19, it seems that he cannot afterwards proceed 
upon the notice to quit, for tliis latter statute re¬ 
cognizes the party by the name of tenant, which the 
first statute docs not, and gives a right of distress for 
the double rent, which is a remedy applicable only to 
the relation of landlord and tenant, {a) * 

In cases where the act of the landlord cannot be 
qualified, but must of necessity be taken as a con¬ 
firmation of the tenancy, as if he distrain for rent ac¬ 
cruing after the expiration of the notice, or recover 
it in an action for use and occupation, the notice will 
of course be waived : {b) but it seems that a pending 
action for such use and occupation will not be suffi¬ 
cient to invalidate the notice; for the landlord may 
only recover to the time of the expiration of the no¬ 
tice, although lie claim rent to a later period, (c) And 
where a landlord, after a verdict in ejectment found¬ 
ed on a notice to quit, distrained for rent due subse- 
(juently to the expiration of the notice, and the party 
submitted and paid the rent, it was held to be no ground 


(«) Doe (I Ciseiicy v. Balten, 
(’owp. 2-15. Timuunhr. llowliuson, 
Burr. 1G(W. Soulshy v. Noving, 
East. .310. I{yal r. Itiak, 10 
Hast. m. 


(i») Zouch d. Ward v. Willingalc, 
1 U. Ul. 311. 

(f) Per Jlullcr, J. Birch v. Wright, 
1 T. R. 378; ct vide Roc d. Croiup- 
lou V. Miu&hall, S. N. V. OHO, 
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for staying tbe subsequent proceedings in the eject¬ 
ment; for the distress was wrongful, and might have 
been disputed by the tenant, (a) 

By the common law, if a landlord distrained after 
the expiration of a term, though for rent accruing 
during its continuance, lie was held to have acknow¬ 
ledged a subsequent tenancy ; because, by the com¬ 
mon law, no distress could be made after the deter- 

«> 

mination of a demise; (h) but since the statute 8 Ann. 
c. 14. s. 6. &. 7, by which a landlord is allowed to 
distrain within six calendar months after the deter¬ 
mination of a lease for life, for years, or at will, pro¬ 
vided his own title, or interest, and the possession of 
the tenant, from whom such rent became due, be con- 
“tinuing, a distress for rent accruing at the time of 
the expiration of the notice to quit, if made within 
tlie six months, will be no w^aiver thereof. 

Where a tenancy from year to year subsists be¬ 
tween the parties, an ejectment cannot be maintained 
on a parol notice to quit at a shorter period than 
half a year, or expiring at a wrong period of the 
tenancy, notwithstanding tlie assent of the tenant to 
such notice, unless such assent be in tvriting; be¬ 
cause the notice being insullicient in itself to deter¬ 
mine the tenant^s interest, his assent can only make 
it operative as a surrender of the term; and as such 
surrender is not by operation of law, but an actual 
surrender by agreement between the parties, it is 


(tf) Doc d. Holmes v, Dail>y, H 


(b) I’ciinant’s disc, 3 Co. (i-l. 
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voi4iby^^6! frauds, which requites that such 

sun^Uder should be by note in writing, (a) 

Next, of the determination of a tenancy by the 
act of the tenant, which may haj;)pen in two several 
ways; first, by a notice to his landlord that he in¬ 
tends to quit the possession; (6) secondly, by the 
non-payment of rent, or breach of a covenant or con¬ 
dition. (c) 

As the relation t>f landlord and tenant is mutual, 
the principles which govern the first of these inodes 
have been discussed, when treating of the notice to 
quit as given by the landlord; and it therefore now 
only remains to inquire into the rules adopted by 
the Courts in the two latter instances. 

The right to give a notice to quit is given by the 
common law, and is necessarily incidental to a te¬ 
nancy from year to year: tlie termination of a tenancy 
by the non-payment of rent, or the breach of a cove¬ 
nant, or condition, can only rise under an express 
agreement between the parties, and seldom occurs 
but where the tenant has a written lease for a de¬ 
terminate period. 


(rt) Doc </. Iludlestoiic Jtilin- 
son, 1 JM‘Iiclan(l luid Yongc, 141. 
Johnson v. lliidlesionc, 4 13. & C. 
922. 

(/>) Appendix, No. 4. 

^c) As the non-payment of rent 
is in fact the non-pcrforraancc of a 
covenant, this particular enumera¬ 


tion may perhaps be logically in¬ 
correct ; but as the proceedings 
differ so materially in cases of non- 
j)ayment of rent, and of non-per- 
Ibrmancc of other covenants, it 
was thought most conducive to 
perspicuity to name them sepa¬ 
rately. 
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, It has already been observed, (tt) (4hat an actnal 
entry upon thte lands was formerly necessary before 
an ejectment could be maintained, and that the claim¬ 
ant's title must be of such a nature as to rendir his 
entry lawful. When, therefore, a lease for years 
was granted to the tenant, and the right of possession 
thereby transferre(^ to him, the landlord could not 
legally enter upon the land during the continuance 
of the term; a^^ was consequently without remedy 
to recover b«T.ck his possession wliilst the term lastecl- 
although the tenant sliould neglect to render his rent! 
or otherwise disregard the conditions of his grant. 
When terms for years increased in length and value, 
this became a serious evil to landlords. The tenant 
might be so indigent as to render an action of cove¬ 
nant upon the original lease altogether useless, and 
the premises might be left without a sufficient distress 
to countervail a*i arrear of rent. Asa means of ob¬ 
viating these difficulties, it became the practice for 
landlords to insert in their leases a proviso declaring 
the lease forfeited, if the rent remained unpaid for 
a certain time after it became due, or if any other 
particular covenant of the lease were broken by the 
lessee, and empowering the landlord in such cases 
to re-enter upon, and rc-occupy his lands. 

When provisoes of this nature were first intro¬ 
duced, the ancient practice prevailed, and of course: 
actual entries were then made in these as in all other 
cases ; and it seems also to have been necessary, fo^ 
some years after the modem practice was invented, 
and the sealing of leases dispensed with, for landlords 

(</) Ante, 10. 



'• Ac^Wf ■ 




fentiies upott the tods,’ bfefor^ th#J* 


^Mvantage by ejectment of the forfeiture 
of a' lease. This useless form is now indeed abo- 
Irsheif; but as the right to make the entry is still ne¬ 
cessary, the provisoes are continued to the present 
day in their ancient terms, (a) 


Having thus briefly shown the principles upon 
which these provisoes are founded, we shall now^in- 
nuire, first as to the covenants deemed by our law to 
be valid; secondly, as to what will amount to the 
breach of any particular covenant, and herein of the 
proceedings at common law, and under the statute 
4 Geo. II. c. 28, on a clause of re-entry for non¬ 
payment of rent; and, thirdly, as to the modes by 
which conditions may be dispensed with, or for¬ 
feitures waived. 

The landlord, having the Jus disponendi, may an¬ 
nex whatever conditions he pleases to his grant, pro¬ 
vided they be neither contrary to the laws of the 
kingdom, nor to the principles of reason, or public 
policy; and it is by these general maxims we must 
be guided, when called upon to consider the validity 
of any particular covenant in a lease; for only one 
decided case upon the subject is to be found in our 
legal authorities. 

The lease in that case was for twenty-one years. 


(«) Little w. Ilcalon, Salk. 258, 1 Vent. 218. Wither v. Gibson, 3 

S. C. Ld. Raym. 750. Ooodright Keb. 218. 

</. Tlarce. Cator, Doug. 177. Anon. 
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the ,laiidlaid sbonld ha\re ili$| 
pow^r tp .renter, if* the tenpjit committed any act of 
bamkroptcy whereon a commission should issue. This 
proviso was holden valid, upon the principle, that 
as it is reasonable for a landlord to restrain his te¬ 
nant from assigoing, so it is equally reasonable for 
him to guard against such an event as bankruptcy, 
for the consequences of bankruptcy would be an as¬ 
signment ; and that such a proviso is not contrary to 
any express Jaw, nor against reason or public policy, 
for it is a proviso which cannot injure the creditors, 
who would not rely on the possession of the land by 
the occupier without a knowledge also of the interest 
he had therein; and to discover this they must look 
into the lease itself, where they would find the pro¬ 
viso that the tenant^s interest would be forfeited in 
case of bankruptcy. Buller, J. in his judgment on 
the case, made a distinction between leases for short 
terms, and very long leases, with respect to provisoes 
of this nature; because if they were to be inserted in 
very long leases, it would be tying up property for a 
considerable length of time, and be open to the ob¬ 
jections of creating a perpetuity; but he afti rwards 
adds, that the principal ground of his decision was, 
because it was a stipulation not against Jaw, nor re¬ 
pugnant to any thing stated in the former part of the 
lease, but merely a stipulation against the act of the 
lessee himself, which it was competent for the lessor 
to make, (a) 

Secondly, Of what will amount to the breach of 


I 


{(i) Rove/. Jluiitci V. Cdilur}, J T. It. loJ. 
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I- < * * 

• The power generally reserved in leases to la^lords, 
to re-enter upon the premises^ in case the rent shall 
remain in arrear foi; a certain time after it is due, is 
the most common proviso upon which ejectments for 
forfeitures for breach of covenant are founded, and 
as several provisions are made, both by the common 
and statute law, for regulating ejectments brought 
upon such provisoes, a separate consideration of the 
mode of proceeding upon a clause of re-entry for 
rent in arrear, seems the most perspicuous method of 
treating the subject. 

At the time when provisoes for re-entry were first 
introduced, it was unfortunately the practice to dis¬ 
figure the principles of law by endless subtilties and 
distinctions; and the preliminaries required by the 
common law, before a landlord can bring an eject¬ 
ment upon a clause of re-entry for non-payment of 
rent, are so numerous, as to render it next to impos¬ 
sible for any, unversed m the practice of the Courts, 

« 

to take advantage of a proviso of this nature. “ First, 
a demand of the rent must be made, either in person, 
or by an agent properly authorized, (a) Secondly, 
the demand must be of the precise rent due; (6) for 


(«) Roe rf. West ? Davies, 7 East, lent due, non~paymeni w/ere- 
368. » «/ forfiiture wUi be incurred; 

(6) That IS to say, of the precise as a quarter's rent, if the rent be 


AS Am muAm. ^ 

Imih II will b« §k^ 

'I^itdly;, b« t^m the 

Wtieii the fiSfit Is d«i 0 ^ and ^ayabk^ by the lease, to save 
the fdrfeitare; as, where the proviso is, that 
if the rent shall be behind and unpaid, by the 
speee ef thirty, or any other number of days after 
the day of payment, it shall be lawful for the lessor 
to re-enter,'' a demand must be made on the thirtieth, 
or other last day. Fourthly, It must be made a 
convenient time before sun-set. (a) Fifthly, It must 
be made upon the land, and at the most notorious 
place of it. Therefore, if there be a dwelling-house 
upon the land, the demand must be at the front 
or fore door, though it is not necessary to enter 
the bouse, notwithstanding the door be open; but 
if the tenant meet the lessor either on or off the land, 
at any time of the last day of payment, and ten¬ 
der the rent, it is sufficient to save a forfeiture, 
for the law leans against forfeitures. Sixthly, Unless 
a place is appointed where the rent is payable, in 
which case the demand must be made at such place. 
Seventhly, A demand of the rent must be made in 
fact, although there should be no person on the land 
ready to pay it.” (6) 

Nor are these the only vexations difficulties to 

payable quartei ly, half a year s rent, 3 C & P 613 

if p ijablc half jtally, and so forth, (a) According to the case of Doe 

and it there be any previous arrears i W heeldon v. Paul, 3 C and P, 

of rent, and the rent demanded 613, the demand ought to be made 

include such arrears, it will not be at the last hour of the day, at sun- 

Sufficient to work a forfeiture Doe set. 

d W heeldon ». Paul, M S S. C »(6) 1 Saund. 287, (n 16 ) 

M 
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^JandlQrd, by tbe comnjon law, waa subject 
Tb^^^urts, notwithatanding his compliance with all 
th^ required formalities, would sqt aside tbe for- 
< bi turfij upon tbe payment of the debt and cosi^, at 
any time before execution executed j (a) and tbe 
tenant might at any time apply to a court of equity for 
relief. 

I Where the ejectment is brought upon a clause of 
re-entry, and less than six months^ rent is due, all 
these evils still exist, (unless dispensed with by the 
express words of the lease,) (b) but, by the wise pro¬ 
visions of the legislature, the landlord is now relieved 
from the two latter inconveniences in all cases where 
six months' rent is in arrear; and is also exempted 
from an observance of the forms and niceties of the 
common law, if there be likewise no sufficient dis- 
jtress upon tbe premises. 

By tbe 4th Geo. II. c. 28. s. 2, it is enacted, that, 
in all cases between landlord and tenant, as often as 
it shall happen that one half-year’s rent shall be in 
arrear, and the landlord or lessor, to whom the 
same is due, hath right by law to re-enter for the 


(«) Roe d. West \ Davis, 7 East. 
36S, and the cases there cited 
(fi) Doe d. Darns v, Miisters, 
C. 490. Wood, B. ID his 
judgment m the Exchequer Cham- 
beji^ in the case of Doe d. Lord 
V. Smith. 1 B. Sc B. 178, 
mhlQtaied a strong opinion that 
the stat 4 Geo. II c 28, put an 


end to all proceedings by re-entiy 
at common lai^, and repeated that 
opinion in his judgment on tlie 
same case in the House of Lords 
(2 B. & B. 554), but his 
was not supported by any other 
Judge; and many of the>Jud^ 
expressed their dissent from it. 
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non-payment thereof, sach landlord or lessor shall 
and may, without any formal demand or re-entry, 
seme a declaration in ejectment for the recovery 
" of the demised premises, or in case the same cannot 
be legally served, or no tenant be in actual posses- 
siou of the premises, may then aflSx. the same upon 
the door of any demised messuage, or in case such 
ejectment shall not be for the recovery of any mes- 
‘‘ suage, then upon some notorious place of the lands, 
tenements or hereditaments, comprised in such 
declaration in ejectment, and such affixing shall be 
deemed legal service thereof, which service or affix- 
ing such declaration in ejectment, shall stand in the 
place and stead of a demand and re-entry ,* and in 
case of judgment against the casual ejector, or 
^^'‘rionsuit for not confessing, lease entry, and ouster, 
‘‘ it shall be made appear to the court where the said 
suit is depending, by affidavit, or be proved upon 
‘‘ the trial, in case the defendant appears, that half a 
year’s rent was due before the said declaration was 
served, and that no sufficient distress was to be 
found on the demised premises, countervailing the 
arrears then due, and that the lessor or lessors in 
ejectment had power to re-enter; that then, and in 
every such case, the lessor or lessors in ejectment 
‘‘ shall recover judgment and execution, in the same 
manner as if the rent in arrear bad been legally de- 
m«nded, and a re-entry made; and in case the lessee 
or lessees, his, her, or their assignee or assignees, 
or other person or persons claiming or deriving 
“ under the said leases, shall permit and suffer judg- 
“ inent to be had and recovered on such ejectment, 

u 2 
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** and execution to be executed thereon, without pay- 
ing the rent and arrears, together with full costs, 
and without filing any bill or bills for relief in 
equity, within six calendar months after such exe- 
ciition executed; then such lessee, &c. and all other 
persons claiming and deriving under the said lease, 
shall be barred and foreclosed from all relief or 
remedy in law or equity, other than by writ of 
error, for reversal of such judgment, in case the 
“ same shall be erroneous, and tlie said landlord or 
“ lessor shall from thenceforth hold the said demised 
premises discharged from such lease; and if on 
such ejectment a verdict shall pass for the dcfciidant, 
or the plaintiff shall bo nonsuited therein, except 
“ for the defendant’s not confessing, &c. then such 
defendant shall have and recover his, her, or their 
** full costs: provided always, that nothing heroin 
contained shall extend to bar the right of any mort- 
gagee or mortgagees of such lease, or any part 
thereof, wlio shall not be in possession, so as such 
mortgagee or mortgagees shall, within six calendar 
months after such judgment obtained, and execii- 
tion executed, pay all rent in arrear, and all costs 
“ and damages sustained by such lessor, or persons 
“ entitled to the remainder or reversion as aforesaid, 
and perform all the covenants and agreements, 
which on the part and behalf of the first lessee or 
lessees ought to be performed.” 

By section 3, ‘^in case the said lessee or lessees, his, 
her, or their assignee or assignees, or other person 
claiming any right, title, or interest, in law or 
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« equity, of, in, or to the said lease, shall within the 
“ time aforesaid, file one or more bill or bills, for re- 
“ lief in any court of equity, such person or persons 
“ shall not have or continue any injunction, against 
“ the proceedings at law on such ejectment, unless 
he, she, or they shall, within forty days next after 
a full and perfect answer shall be filed by the lessor 
“ or lessors of the plaintiff in such ejectment, bring 
“ into court, and lodge with the proper officer, such 
“ sum of money as the lessor or lessors of the plaintifi* 
“ in the said ejectment shall, in their answers, swear 
“ to be due and in arrear, over and above all just al - 
“ lowances, and also the costs taxed in the said suit, 
“ there to remain till the hearing of the cause, or to 
“ be paid out to the lessor or landlord on good s(v 
“"curity, subject to the decree of the court; and in 
‘‘ cas(‘ such bill or bills shall bo filed within the time 
“ aforesaid, and after cyecution is executed, the lessor 
“ or lessors of the plaintiff shall be accountable only 
“ for so much and no more as he, she, or they shall 
“ really and bond fide, without fraud, deceit, or wilful 
neglect, make of the demised premises from the time 
‘‘ of tlieir entering into the actual possession thereof; 
“ and if what shall be so made by the lessor or lessors 
“ of the plaintiff, happen to be less than the rent re- 
served on the said lease, then the said lessee or 
“ lessees, his, her, or their assignee or assignees, 
“ bofbrc he, she, or they shall be restored to his, her; 
“ or their possession or possessions, sliall jiay such 
“ lessor or lessors, or landh)rd or landlords, what the 
money so by them made, fell short of the reserved 
“ rent, for the time such lessor or lessors of the plain- 
“ tiff, landlord or landlords, held the said lands.’’ 
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Section 4. “ Provided, that if the tenant or tenants, 
“ his, her, or their assignee or assignees, shall at any 
time before the trial in such ejectment, pay or 
^ tender to the lessor or landlord, his executors or 
“ administrators, or his, her, or their attorney in that 
^ cause, or pay into the court where the same cause 
^ is depending, all the rent and arrears, together with 
“ the costs, then all further proceedings on the said 
“ ejectment shall cease and be discontinued; and if 
“ such lessee, &c. or their executors, administrators, 
“ or assigns, shall, upon such bill filed as aforesaid, be 
“ relieved in equity, he, she, and they, shall have, hold, 
and enjoy the demised lands, according to the lease 
“ thereof made, without any new lease to be thereof 
made to him, her, or them.” 

Some little perplexity attends the wording of these 
sections, which seem, upon the first reading, to extend 
only to cases of ejectment brought after half a yearns 
rent due, where the landlord has a right to re-enter, 
and where no sufficient distress is to be found upon 
the premises ; but the statute has been held to be 
more general in its operation, and its provisions (with 
the exception of the one, which dispenses with the 
formalities required by the common law upon a clause 
of re-entry for non-payment of rent) extend to all 
cases where there is six months’ rent in arrear, and a 
right of re-entry in the landlord, (a) 

The legislature appear to have four different objects 
in view, in the enactments of this statute. First, to 


(a) Hoe </. West v. Davis, 7 East. 363. 
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abolish the idle form of a demand of rent, where no 
sufficient distress can be found upon the premises to 
answer that demand ; secondly, in cases of beneficial 
leases which may have been mortgaged, to protect 
the mortgagees against the fraud or negligence of 
their mortgagors. Thirdly, to render the possession 
of the landlord secure, after he has recovered the 
lands; and fourthly, to take from the court the discre¬ 
tionary power they formerly exercised, of staying the 
proceedings, at any stage of them, upon payment of 
the rent in arrear, and costs. The first of these ob¬ 
jects is effected by permitting the landlord to bring 
his ejectment without previously demanding the rent: 
the second, by permitting a mortgagee not in posses¬ 
sion to recover back the premises at any time within 
six mouths after execution executed, by paying all 
the rent in arrear, damages and costs of the lessor, 
and performing all the covenants of the lease : (a) the 
third, by limiting the time for the lessee or his assigns 
to make an application to a court of equity for relief, 
to six calendar months after execution executed: and 
the fourth, by limiting the application of the lessee to 
stay proceedings, upon payment of the rent in arrear 

(«) It is difficult to discover from whom the recovery is had,” hc- 
ihe report of ttie case of JJoc d. cause by the ])rovisions of this sta- 
\\ bitfield V. Hoc, y Taunt. 102, tutc, a lessee can only have relief 
what was the true point submitted against an ejectment for a for- 
to the judgment of the court. It Iciture, upon paying the arrears of 
is quite clear it is not the one rent and costs of suit into court 
stated in the margin, viz. “ diat the bijore trial, whereas a mortgagi'c 
mtrt^agee of a lease has the same may obtain relief upon paying the 
title to relief, against an ejectment arrears, costs, and damages, at any 
for non-payment of rent, and upon time within six months uj'ttr cxecu- 
the same terms, as the lessee against turn evecuted. 
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i > ' f 

wa4t tte tiiae anterior to tbe trials and making 

it pompalaoi^ upon the court to grant the application 
iFhnn properly made, (a) 

-j • ' ' 

As this, statute dispenses with a demand for rent in 
those cases only where there is no sufficient distress 
upon the premises as well as six months' rent in ar- 
rear, it is still necessary for the lessor to comply with 
all the formalities of the common law, before he can 
proceed upon a clause of re-entry for non-payment of 
rent, if a sufficient distress can be found, (b) But an 
insertion in the proviso of the lease that the right of 
re-entry shall accrue upon the rent being Uiwfnlly de¬ 
manded, will not rentier a demand necessary if there 
be no sufficient distress, for it is only stating in ex¬ 
press words, that which is in substance contained, 
from the principles of the common law, in every pro¬ 
viso of this nature, (c) 

It has been observed that the provisions of tliis 
statute (with the exception of the one relating to the 
demand of rent) extend to all cases where there is 

(h) Uor (/, Westv. Davis, 7 East, C. J. differed from the other Judges 
363. in this case, he being of opinion, 

(/») Doc d. Forster v. W^andlass, that when the words “ hew s' Iww- 
7T. 11.117. Vide Smith w. Spooner, dctinoulrd'^ were inserted in a 

3 Taunt. 251. If the reader can proviso for re-entry, they w'er<' to 
comprehend Hie meaning of the ex- be consiilered as a stipulation be- 
[ireSMons reported lohavebeenused tween tlic parties that the rent 
by tne Judges inpages 251, 252, of should be, in fact, demanded 
this case, he will he more fortunate (though not w ith the strictness of 
than the writer of this note. the common law) before eieetiucut 

(c) Doe d. Schofield v. Alexander, brought. 

2 M.& S. 525. r.ord Ellenborough, 
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s. ' ‘ 

six moDtbs* rent unpaid^ and tbe landlord has a right 
to re-enter. This pbint^has only been decided upon 
thaf part of the fourth section which directs all pro* 
ceedings to be staid upon payment of the rent in 
arrear and costs before trial; but the'*principle of the 
decision seems to apply to all the other provisions of 
the statute as well as to the one then immediately before 
the Court.—It was objected in that case ih^ithe statute 
only applied to cases of ejectment brought after half 
a year’s rent due, where no sufficient distress was to 
be found upon the premises, but Lord Ellenborough, 
C. J. says, “the statute is more general in its opera¬ 
tion ; for though the fourth clause has the word such 
(such ejectment), yet the second clause to which it 
refers is in the disjunctive; stating first, that in all 
eases between landlord and tenant, when half a-year^s 
rent shall be in aiTcar, and th^ landlord has a right of 
re-entry for non-paymeiit thereof, he may bring eject¬ 
ment, &c., or in case the same cannot be legally 
served, &c. or in case such ejectment shall not be for 
the recovery of any messuage, tk-c., and in case of 
judgment against the casual ejector or nonsuit for 
not confessing lease, entry, and ouster, it shall appear 
by affidavit, or be proved upon the trial, in case the 
defendant appears, that half a year’s rent was due be¬ 
fore the declaration served, and that no suflicient dis¬ 
tress was to be found on the premises, and that the 
lessor had power to re-enie*; then, and in every 
such case, the lessor in ejectment shall recover judg¬ 
ment and execution.” {a) 


By the words of the fourth section the lessee is to 

{(i) Hoc J, Wcbt V. Davib, 7 JBust. OGif. 
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pay the arrears of rent, &c. into Court before the 
trkU; and no provision is expressly made for his re¬ 
lief in case he should suffer judgment to go by deifault 
against the casual ejector; but the Courts do not con¬ 
sider a judgraeht so obtained as equivalent to a trial, 
but will grant relief to the lessee at any time before 
execution executed, (a) 

The provision of this fourth section seems also to 
extend only to cases where the rent and costs are ten¬ 
dered to the lessor, or paid into Court, after action 
brought; yet where the tenant tendered the rent in 
arrear after the lessor had given instructions to his 
attorney to commence an action, but before the de¬ 
claration had been delivered, the Court set aside the 
proceedings with costs,* although it was urged by the 
lessor that such tender was merely matter of defence 
at the trial, (b) 

Where the ejectment was brought on a clause .of 
re-tntry in the lease for not repairing, as well as 
for rent in arrear under the statute, it was argued, 
on a motion to stay proceedings upon payment of the 
rent, that the case was not within the act, because it 
was not an ejectment founded singly on the non-pay¬ 
ment of rent; but the Court, notwithstanding, made 
tlie rule absolute, with liberty for the lessor to pro¬ 
ceed on any other title, (c) But where the lessor 
has recovered possession of the premises, a court of 

(«) Goodtitle V. Holdfast. Stran. Noright, Ijlack. 746. 

900. Doe d. Harris v. Masters, vj (c) I’urc </. Withers v. Sturdy, 
n. &C. 490. B. N. 1‘.97, 

(A) (Joodright d, Stephenson v. 



AB BSTWfiBN LANDLORD AND TENANT. ITS 

equity will not grant relief under the second section, 
if such recovery was by reason of the breach of other 
covenants or conditions, as well as by the non-pay¬ 
ment of rent. And where the tenant applied to the 
Court of Chancery to relieve against a recovery upon 
a judgment by default against the casual ejector, al¬ 
ledging that the ejectment was brought for a forfeiture 
incurred by non-payment of rent, which allegation was 
contradicted by the landlord, who stated in his answer^ 
that the tenant had also broken many of the covenants 
of the lease, for‘which the landlord had a right to re¬ 
enter ; the Court directed an issue to try, whether the 
landlord knew of aity of the breaches of the covenant, 
at the time of bringing the ejectment, (a) 

" • Where the lessors of the plaintiff were both de¬ 
visees and executors, arid in each capacity rent was 
due to them, the defendant moved to stay proceed¬ 
ings on payment of the rent due to the lessors of the 
plaintifl' as devisees, they not being entitled to bring 
ejectment as executors; there appeared to be a mutual 
debt to the defendant by simple contract, and the de¬ 
fendant oflered to go into the whole account, taking 
in both demands, as devisees and executors, having 
just allowances, which the lessors of the plaintiff re¬ 
fused : the rule was made absolute to stay proceed¬ 
ings on payment of the rent due to the lessors as de¬ 
visees, and costs, (b) 

in 

The proceedings may be staid, either by moving 
the Court, or in vacation time by summons, (c) 

(«) Wadman v. Calcrafl, 10 Vcz. stall, Barn. 184. 

07 . (<■) 2 Sell. Prac. V27. 

(6) DuckworUi v. Tubley v. Tun- 
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In moving for judgment against the casual ejector 
in an ejectment brought under the provisions of this 
statute^ the Court will not grant a rule for judgment 
without an affidavit, (a) pursuant to the statute, that 
half a year’s rent was in arrear before declaration 
served, that the lessor of the plaintiff had a right to 
re-enter, and ttiat no sufficient distress was to be 
found upon the premises countervailing the arrears of* 
rent tlien due: and the affidavit must also state tlie 
service of the declaration in ejectment on the tenant in 
possession, or that the premises were untenanted, or 
that the tenant could not be legally served, or as the 
facts may be, and in such cases that a copy of the de¬ 
claration was affixed on the most notorious (stating 
what) part of the premises (6) 

This affidavit is of course only necessary upon 
moving for judgment against the casual ejector, or 
after a nonsuit at the trial for the tenant^s not con- 


(rt) In the case of Doe d. llilch- 
ings V. Lewis, (Uiirr, 014,) it ap¬ 
peared, tiiat the lessor of the plaiii- 
tilf liad once heen tenant to the 
defendant, under a lease; for a term 
of years, of which some were yet 
to come : and had been tjecled by 
him nearly twenly years before, by 
a judgment in ejectment against 
the casual ejector, pursuant to the 
statute of 4 (Jco. li e. for non¬ 
payment of rent. The title set up 
by the leb^or in this last action ■was 
the irregularity of the proe(;edings 
in tlie first ejectment, from the 
want of a proper affidavit whereon 
to ground the judgment; and the 
question for the Coiut to decide 
was, wiicthcr it was necessary for 
the defendant (the original land¬ 


lord) to give evidence of this affi¬ 
davit. The Court were unanitnrmsiy 
of opinion, that from the lapse of 
years no such evidence was nceis- 
sarv; hut if seems to have been 
l.ord IMaiisfuhVs ojiinion, lliat if 
tlie lessor of the plaintifF in the 
second action had proved, tliat iii 
point of fact no aflidavit had hi'cii 
made, he would have been entitled 
to recover. lint quarc, if the [iro- 
per method in such case, if the 
judgment be recent, is not fo move, 
the Court, upon affidavit of facts, 
to set aside the judgment lor irregu¬ 
larity. 

(/>) App. No. 11). Doe r/. Si a- 
brook V. Uoe, 4 H. Moore, XW. 
Doc d. Evans e. Hoc, 1 LJ. Moore> 
4(i<). 
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fessing lease, entry, and ouster; but if tlie tenant ap¬ 
pear, and the ejectment come to trial, the matters 
contained in the above affidavit must be proved, (a) 

When a forfeiture has accrued upon a clause of re¬ 
entry for rent in arrear, such forfeiture will be 
waived if the landlord do any act after the for¬ 
feiture, which amounts to an acknowledgment of a 
subsisting tenancy; as if he receives rent due at a 
subsequent quarter, or distrain for that in respect of 
which the forfeiture accrued, or receive the same and 
give a receipt for it as for so much rent, or in which 
he calls the party his tenant. It seems, however, ac¬ 
cording to the old authorities, that in the case of a 
lease for years, the bare acceptance by the lessor at a 
subsequent day of the rent, in respect of which the 
forfeiture accrued, although before ejectment brought, 
will not of itself, unless accompanied with circum¬ 
stances which show an intention to continue the te¬ 
nancy, bar him of his right to re-enter, because the 
rent is a duty due to him, and as well before as after 
re-entry, he may have an action of debt for the same 
on the contract between the lessor and lessee; but 
that in the case of a lease for life, the mere accept¬ 
ance of such rent will be sufficient to affirm the lease, 
as the lessor could not receive it as due upon any 
contract, but must receive it as his rent; for when he 
accepted the rent he could not have an action of debt 
for it, but his remedy was by assize, if he had seizin, 
or distress, (b) 

(а) Doe (L llitchings v, Lewis, S. C. 1 Leon. 262. 1‘ennant’s case, 

Burr. 614. 20. 3 Co. 64. ct vide Doe. d. Cliency v. 

(б) Green’s case, Cro. Eliz. 3, Batten, Cowp, 213, 
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Where an ejectment was brought upon a proviso 
of i4-entry for non-payment of rent, and the lessor 
also commenced an action of covenant for rent, ac¬ 
cruing subsequently to the day of the demise in the 
ejectment, and the tenant paid into Court the rent 
demanded in the action of covenant, the forfeiture 
was holden to be waived; but it seems doubtful 
whether the commencement of the action of covenant 
was of if self' sudicient to waive the forfeiture, (a) 


A right of re-entry for non-payment of rent under 
the stat. 4 Geo. II. c. 28, will not be waived by 
taking an insufficient distress for that rent, nor by 
continuing in possession under such distress after the 
expiration of the last day for the payment of the 
rent, (fj) But the mere act of taking a distress, al¬ 
though an insufficient one, is waiver of a right of re¬ 
entry at common law. (c) 


(rt) Doe d. Crampton v. Minshiil, 

B. N.P.OG. S. N. P. (i50. 

(6) Doe d. Taylor v. Johnson, 1 
Stark. 411. 

(f) Brewer d. Lord Onslow v. 
Eaton, K. U. Easter 7’mM, 1773, MS. 
ITiis case, as cited in Goodright 
d. Charter v. Cordwent, () T. R. 
220, sccnis to warrant a conclu¬ 
sion, that tlic taking of an insufh- 
cient distress will not waive a riglit 
of I e-entry at common law. I 
have been favoured by Mr. Jardine 
with a MS. report of the case, 
taken from the note-book of Gibbs 

C. J. (the marginal note being in 
his hand-writing, and die body of 
the note in the hand-writing of Mr. 
J iislice Dampier,) which limits the 


principle to cases under the stat, 1. 
Geo. II. c. 2B. The note is subjoined. 

Brewer d. Lord Onslow v. i';i- 
lon. 

An ejectment may be supported on 
4 Geo. II. c. 28. though the land¬ 
lord, suhse([ucnlly to tJie time 
of the demise, distrained for rent 
accruing previously to that, for the 
non-payment of winch the eject¬ 
ment was brought. 

Ejectment under 4 (!co. II. 
c. 28, for non-payment of rent. 
£200., was in arrear for two years’ 
rent due at Michaelmas 1782; on 
the 3d of December, Lord Onslow 
distrained, and could levy but 351. 
For Uiis distress a replevin was still 
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With respect to provisoes for re-entry upon the 
breach of other conditions^ no general principle can 
be laid down, excepting that which arises out of the 


subsisting; the declaration in eject¬ 
ment was delivered; in January, and 
the demise laid on October 3d, 1782. 
The plaintiff had a verdict before 
Mr. J. Ashurst, and liberty was re¬ 
served for the defendant to move 
for a nonsuit if this Court should 
admit of an objection which was 
now pursued; viz. thsft'llie land¬ 
lord having taken a distress subse¬ 
quently to the time of the demise, had 
tliereby waived his right of entry. 

F^kine for Plaintiff; Morgan for 
Defendant. 

Lord MamJitldfC.'J. At common 
law, if a distress had been taken after 
an ejectment brought for a forfeiture, 
the Court would lay hold of this or 
any other grounds they could, to say 
the landlord had waived his forfeit- 
#ure, because forfeitures arc reckon¬ 
ed odious in law. It is like tlie re¬ 
ceipt of rent after the demise, about 
which there was so long a puzzle. That 
is now finally settled to be noobjcction 
to an ejectment; it is receiving what 
the landlord might have recovered in 
an action for mesne profits. Here the 
party has a right of re-entry ; then, 
by the statute, he has a right to re¬ 
cover in a particular way, if there 
is not a sufiicient distress, lie has 
distrained since: that is no pre¬ 
sumption of the waiver of his right 
of entry, because it is consistent 
with it; it seems a necessary step 
to ascertain the sufficiency of tlic 
distress. 


XVilles J. At common law the 
landlord had two remedies, re-en¬ 
try and distress. The resorting to 
the latter would have been a waiver 
of tlie re-entry; but if the distress 
be not sufficient, the statute restores 
that remedy, when, by the common 
law, the waiver had taken it away. 
—Rule discharged. 

It may be useful to notice in this 
place a provision of the legislature 
in one particular case of rent in 
arrear, alihoiigh it does not strictly 
belong to a treatise on ejectment, 
By the .statute 11 Ceo. II. c. IP. s. 
IG, (extended by 57 Geo. III. c. 52, 
to cases where half a year’s rent 
shall be in arrear,) after reciting, 
that landlords arc often great suf¬ 
ferers by ten&nts running away in 
arrear, and not only suffering the 
demised premises to be uncultivat¬ 
ed, without any disire.ss thereon, 
whereby the landlords or lessors 
might be satisfied for the rent in ar¬ 
rear; but also refusing to deliver up 
the possession of the demised pre¬ 
mises, whereby the landlords arc 
p«it to the expense and delay of re¬ 
covering tliera in ejectment; it is 
enacted, “ that if any tenant hold- 
** ing any lands, tenements, or he- 
“ reditaments, at a rack rent, or 
“ where the rent feserved shall be 
“ full tlirec-fourtlis of tile yearly va- 
“ lue of the demised premises, wl»o 
“ shall be in arrear for one year’s 
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.tnas^lni^f oat"law, that every cloabtful grant sliaft,;b® 
;conatruedin favour of the grantee; nameiy,*tbat the 
breach complained of must come within the very 
letter of the covenant, or the lease will not be for¬ 
feited j and the clearest method of showing the appli- 


«tent, shall desert the demised 
“ premises, and leave the same un- 
“ cultivated or unoccupied, so as 
« no sufficient distress can be had 
<* to countervail tlie arrears of rent; 
« it shall and maybe lawful, to and 
“ for two or more justices of the 
“ peace of the county, riding, di- 
“ vUjicm, ot place, (having no in- 
« terest in tlie demised premises,) at 
the request of the lessor or land- 
lord, lessors or landlords, or his, 
« her, or their bailifi' oi receiver, to 
<* go upon and view' the same, and 
“ to affix, or cause to be affixed, on 
“ the most notorious pgirt of the pre- 
“ mises, notice in writing, what day 
« (at tlie distance of fourteen days 
** at least,) they will return to take 
‘‘a second view thereof; and if 
«upon such second view, the 
tenant, or some person on his or 
« her behalf, shall not appear, and 
pay the rent in arrear, or there 
“ shall not be sufficient distress 
** upon the premises; then the said 
“ justices may put the landlord or 
« landlords, lessor or lessors,, into 
thepoasession of the said demised 
** premises, and the lease thereof 
“ to such tenant, as to any demise 
«therein contained only, shall from 
“ thenceforth become void.'' 

“Sect 1?. “Provided always 


that such proceedings of the said 
“ justices shall be examinable in a 
“ summary way, by the next justice 
“ or justices of assize of the re- 
“ spective counties m which such 
“ lands or premises lie; and if they 
“ lie in the city of London, or 
“ county of Middlesex, by the 
“ Judges pf the courts of King’s 
“ Bench or Common Pleas; and 
“ if in the counties palatine of 
“ Chester, Lancaster, or Durham, 

“ then before tlie Judges thereof; 

“ and if in Wales, then before tlie 
“ courts of grand session respec- 
“■ tively; who are hereby respec- 
“ tively empowered to order re-* 
“ stitution to be made to such 
“ tenant, together with his or her 
“ expenses and costs, to be paid by 
“ the lessor or landlord, lessors or 
“ landlords, if they shall see cause 
“ for the same; and in case they 
« shall affirm the act of the said 
“justices, to award costs, not ex- 
“ ceeding five pounds, for the fri- 
“ volous appeal." The provisions 
of tills statute, however, like those 
of 4 Geo. II. c. 28, are holden to 
extend only to cases where the 
landlord has a right of re-entry re¬ 
served to him by the demise.— 
Wood, L.&T.523. 



of tMs priaciftle by giving n 4oi*t 

, ^ calces upon the isral^ect 

Wkere the lessee coyenanted with *the lessor apt to 
ttssign bis term without the lessor’s consent^ and 
afterwards devised his term without such consent, it 
was iiolden not to amount to a forfeiture, for a devise 
is not a lease, (a) 

Where the lessee covenanted not to demise, assign, 
transfer, or set Over, or otherwise do or ptd away the 
indenture of demise, or the premises thereby demised, 
or any part thereof, to any person or persons what¬ 
soever, and afterwards made an underlease of the 
premises, it was held not to be a breach of the cove¬ 
nant, or a forfeiture of term, for an under-lease is 
not an assignment. And it was said by the Court, in 
answer to an argument, that although an under-lease 
did not amount to an assignment, yet that it was a 
transferring, setting over, doing, or putting away 
with the premises, that the Courts have always looked 
nearly into these conditions, covenants, and provisoes, 
that the devising a term was a doing or putting it 
away, so being in debt by confessing a judgment, 
and having the term taken in execution was the like, 
but that none of these amounted to an assignment, or 
to a breach of the covenant, or condition. (6) 

It seems to have been once holden, that if a lessee 
for years grant the lands to another for the whole 
term he has therein, but reserve the rent payable to 

(а) Fox t! Swcin, Sty 482 *1 W ils 234. 

(б) Crusoe i. Blencowe v. Bugby, 
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ifiot to the original lessor, it will be a 
leased and not an assignment, notwithstanding the^ 
want of a reversion in the party so granting; but 
this doctrine, if the decision were as reported, has 
since been overruled, (a) 

Where the lease contained a proviso, that the 
lessee should not set, let, or assign over, the whole, 
or any part, of the premises, without leave in writ¬ 
ing, on pain of forfeiting the lease, it was held that 
the lessee could not under-let without incurring a for¬ 
feiture ; because the word over was annexed only to 
the word assign, and therefore the condition was 
broken if the lessee let the premises, or any part of 
them, for any part of the time, (h) And where the 
proviso was not to assign, or otherwise part with the 
premises, for the whole, or any part, of the term, the 
proviso was held to be broken by an under-lease, as 
well as by an assignment, (c) 

Where the covenant, was not to set, let, assign, 
transfer, set over, or otherwise part with, the pre¬ 
mises thereby demised, or that present indenture of 
lease, a deposit of tlie indenture with a creditor, 
as a receipt for money advanced, was held not to 


(a) Poultney v. Holmes, Stran. 
405. Palmer v. Edwards, Doug. 
187, in twlis. It seems from these 
cases, that a parol assignment of 
the whole term, which is void by 
the statute of frauds, will be good 
as an under-lease; but quarc if the 
tenancy thereby created docs not 
enure as a tenancy from year to 


year, and not as a tenancy for the 
residue of the term. Vide Doe d, 
lligge t>. Bell, 5 T. It. 471. Clayton 
V. Blakey, 8 T. R. 3. 

(6) Roc d. Gregson v. Harrison, 
2 T. R. 425. 

(c) Doc d. Holland V. Worseley, l 
Canjj)b. 20. 
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he a pUrting with it^ within the meaning ot the cove¬ 
nant. (d) 

Where a lease contained a proviso for re-entry in 
case the tenant should demise or let the demised pre¬ 
mises, or any part thereof, f6r all -or any part of the 
term without licence, and the tenant without licence 
agreed with a person to enter into partnership with 
him, and that he should have the use of certain parts 
of the premises exch/Moelg, and of the rest jointly 
with him the tenant, and accordingly let him into 
possession; it was held that the lease was forfeited 
thereby, for that it was a j^arting with the exclusive 
possession of some part of the demised premises, and 
whether it were gratuitously or for rent reserved was 
inmiaterial. {b) 

A covenant not to under-let any part of the premises 
without licence, is not broken by taking in lodgers; 
for, per Lord EUenboro?fgh, C. J. The covenant 
can only extend to such under-letting as a licence 
might be expected to be applied for, and whoever 
heard of a licence from a landlord to take in a 
lodger ? (r) 

Where the lessee enters into covenants not to as¬ 
sign, &c. the Courts will distinguish between those 
acts which are done by him voluntarily, and those 
which pass in invitnm., and will not hold the latter to 

(tf) Doe d. I'itt w. Laming, 1 II. M- & S. 207. 

&M.36. ff) Laming, 4 

(ft) lion d. Dingley r. Sains, 1 Campl). 77, 

N 2 
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be a breach of the covenant. Thus, if the lessee be¬ 
come bankrupt, and the terra be assigned under the 
commission, no forfeiture will be incurred; («) unless, 
indeed, there be an express stipulation in the proviso 
that it shall extend to the bankruptcy of the lessee, {b) 
And where a lessee, who had covenanted not to let, 
set, assign, transfer, make over, barter, exchange, or 
otherwise part with the indenture,” with a proviso, 
that in such case the landlord might re-enter, after¬ 
wards gave a warrant of attorney to confess judg¬ 
ment, on which the lease was taken in execution and 
sold ,* it was held to be no forfeiture of the lease, 
unless the warrant of attorney were given expressly 
for the purpose of having the lease taken ; for judg¬ 
ments, in contemplation of law, always pass in in- 
vitum. And Lord Kenyon, C. J. said, ‘Uhere was no 
difference between a judgment obtained in conse¬ 
quence of an action resisted, and a judgment that is 
signed under a warrant of attorney ; since the latter 
is merely to shorten the process, and lessen the ex¬ 
pense of the proceedingsbut if the warrant of 
attorney be expressly given for the purpose of having 
the lease taken in execution, it will be held to be in 
fraud of the covenant, and a forfeiture of the lease, (c) 

This protection extends also to the party, to whom 
• the term is by law assigned. The reason of this is, 
that such assignee cannot be encumbered with the 
engagement belonging to the property which he 

(а) Doe <L Goodbehere d. iBevan, 2 T. R. 133. 

3 M. & S. 353. (f,) Doe d. Mitchinson v. Carter, 

(б) Roe d. Hunter v. Galliers, fi. T. R. 57. 300. 
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lakes, but must be allowed to divest himself cf it^ 
and convert it into a fund for the benefit of the 
creditors ; and therefore a forfeiture is not incurred, 
if the assignees sell the tenn. (a) 

But where one leased for twenty-one years, ^ if 
the tenant, bis executors, &c. should so long continue 
to inhabit and dwell in the farm-house, and actually 
occupy the lands, &c. and not let, set, a^ign over, or 
otherwise depart with the lease,” the tenant having 
become bankrupt,' and his assignees having possessed 
themselves of the premises, and sold the lease, and the 
bankrupt being out of the possession and occupation 
of the farm, it was held, that the lessor might main¬ 
tain ejectment. And this case was distinguished from 
the one just mentioned, as not being a case of for¬ 
feiture ; but one in which the term itself was made 
to continue and depend upon the personal occupation 
of the lessee, and that therefore the term itself ceased, 
when the lessee had no longer the occupation of the 
farm, {b) 

Where the lease contained a proviso for re-entry 
on the lessee assigning without licence, and the 
lessee executed a deed purporting to convey all his 
[)roperty real and personal to trustees for the be¬ 
nefit of his creditors, and afterwards a commission 
of bankrupt was taken out against him, ajid he was 
duly declared a bankrupt; it was held that the trust- 
deed, being an act of bankruptcy and void, did not 


(«) Doc d, Croodbehcro u Be van, 
.t M. &.S. 


(/i) Dot; d. Lockwood v. fJarkc, 
<1 io,>. 
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Operate as a valid assignment of the lessee's interest 
in the lease, nor create a forfeiture, {a) 

Where a lease contained an exception out of the 
demise of all trees then growing, or thereafter to 
grow upon the demised premises, and also a proviso, 
that if the defendant should commit any waste in or 
?jpou the said demised premises, it should be lawful 
for the lessof^ to re-enter; it was held to be no for¬ 
feiture of the lease, <o cut down the trees except¬ 
ed ; for that waste could only be coiimiitted of the 
thing demised, and those trees being excepted out of 
the demise, no waste could be committed of them, 
and consequently no forfeiture, within the provi¬ 
sion of the lease, could be incurred by cutting them 
down, (/j) 

A covenant, “ not to use or exercise, or permit or 
su'lfer to be used or exercised, upon the demise pre¬ 
mises, or any part thereof, any trade or business 
whatsoever,” is broken by an assignment to a school¬ 
master, who kept his school upon the premises, (c) 

A covenant that the lessee siiall not exercise tlie 
trade cf a butcher upon the premises, is broken by 
selling there raw meat by retail, although no beasts 
v.(Te there slaughtered, (d) 

A proviso ibr re-entry if the lessee shall permit 

(«) Do< (/. Lk)y (1 i’. i’uvvcll, U. (f) Do'i </. liibii r. J iVi 

C. SuS. J, S. !>:>. 

(/>) Ciordn-lil, d. V. \ ivinji, (rJ) J)()i;Caskdl y. Spry, 1 U. 

a I'kusl. 11)0. & A. r.l? • 
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any person to inhabit the premises who should carry 
on certain specified trades, (that of a licensed victual¬ 
ler not beinj^ one,) or any other business that m'u/hi 
be, or groWf or lead to be offensive^ or any annoy¬ 
ance or disturbance to any (ff the lessor^s tenants, 
is not broken by the opening’ of a public-house upon 
the premises, (a) 

Where a lease contained a covenant ^to insure and 
keep insured a given sum of money upon the pre¬ 
mises during the term, in some sufficient insurance 
office,” the covenant was interpreted, by reasonable 
intendment, to nman insurance against fire ; and the 
lessee, having insured the proper sum, but omitted to 
pay the annual premium within the time allowed by 
..the office for payment, was held to have forfeited his 
lease upon a clause ol‘ re-entry, although he paid 
the premium withii] fourteen days after such time, 
and no action had been commenced, and no ac¬ 
cident had happened by fire to the premises, in 
the mean time, (b) But where, in pursuance of a 
similar covenant, the lessee cflectcd an insurance 
(the policy containing a memorandum, that in case 
of the death of the assured, the jiolicy might be 
continued to his personal representative, provided 
an indorsement to that elfect was made upon it within 
three months after his death), and died, and the re¬ 
presentative, alter the three mqnths had expired, but 


(«) .loucs V. Thonie, 1 U. 

715. 

(6) Doe ci. I’itt V. Sherwin, il 
Caiupb.iai; ivV/e KoKc i\ 


Ueynolils't’.PiU, l’rice,20ti—; 
(iiul Braccbrklgeu. Buckley, 2 Trice. 
200 . 
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before' gectaient brought, obtained the proper in- 
doreenietit. Lord Ellenborough, C. J. was of opinion 
that the policy did not become void for want of the 
indorsement within the three months, but at most was 
only voidable by the company, and ruled, that no 
forfeiture was incurred, (a) 

A covenant in a lease to deliver up at the end 
of the term all the trees standing in an orchard at 
the time of the demise, “reasonable use and wear 
only excepted^ is not broken by removing trees de¬ 
cayed and past bearing, from a part of the orchard 
which was too crowded. (6) 

A lease with a clause of re-entry, for non-j)crforni- 
ance of covenants, contained a general covenant on 
the part of the lessee, to keep the premises in repair, 
and also another independent covenant to repair, 
within three months after notice; the landlord, after 
serving the tenant with a notice to repair forthwith, 
was allowed to bring an ejectment within the three 
months, for a breach of the general covenant to re¬ 
pair. [c] But where on similar covenants, and with 
a similar clause of re-entry, tlie landlord gave a 
notice to repair within the three calendar rnonths 
from the date of the notice, it was held that he had 
by such notice precluded himself from insisting on 
the forfeiture untiyi the expiration of Jthe three 
months. (</) 


(u) Dee d. riit i.'. Lmninff, 4 
Cainpb. 76. 

(//) Doe d, .Tones r. Crouch, 2 
('ainpb. 149. 


(c) Hoc cl. Goallcy v. Paine, 2 
Cainpb. 620. 

(d) Doc d. Morecraft v. Meux, 4 
B. & C. GOG. 
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The breaking of a door-way through the wall of 
a demised house into an adjoining house, and keep¬ 
ing it open for a long space of time, amounts to a 
breach of covenant to repair, (a) 

% 

Where a lease contained a proviso for re-entry, 
if the lessee committed waste to the value of 10/. 
and the tenant pulled down some old buildings of 
more than 10/. value, and substituted others of a 
different description; it was held that the waste con¬ 
templated in the* proviso tms waste producing an 
injury to the reversion; and that it w as a question 
for the jury whether such waste had been commit¬ 
ted. {b) 

- - Where a lease, rendering rent, contained a cove¬ 
nant that the lessee should not assign without leave of 
the lessor, after which covenant was a proviso, that if 
the rent should be in arrear, or if all or any of the 
covenants thereinafter contained on the part of the 
lessee, should be broken, it should be lawful for the 
lessor to re-enter, and there were no covenants on 
the part of the lessee after the proviso, but only a cove¬ 
nant by the lessor, that the lessee l)aying rent, and per¬ 
forming all and every the covenants thereinbefore 
contained on his part to be performed, should quietly 
enjoy; it was held that the lessor could not re-enter 
for breach of the covenant not to assign, the proviso 
being restrained by the word “ hereinafter'^ to subse- 


(m) Doe f/. \ ickcry v. Jackson, {l>) Doc (/. Karl of Darliugloii >•. 
Surk. llond, .5 15. & ('. 
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quent covenants; and althoogli there were none such, 
yet the Court could not reject the word, (a) 

Where a beneficial long lease reserved to the lessee 
the liberty to cut down and dispose of all timber, bcc- 
then growing, or thereafter to grow during the term, 
subject to the following proviso, that when and so 
oftefi as the lessee should intend, during the terra, to 
tell timber, &c. he should immediately give notice in 
writing to the lessor of sucli intention, who should 
thereupon have the option of purcliasing it, with a 
power of re-entry, in case of a breach of this proviso, 
and the lessee, soon after the execution of the lease, 
(at that time intending bond fide to cut down the 
whole of the then growing timber,) gave the proj)er 
notice in writing to the lessor, who did not accept the 
purchase, but disclaimed it; the lease was not for¬ 
feited, although the lessee did not forthwith fell all 
the timber, &c. but proceeded to cut down the same 
in dilferent seasons at his own convenience, without 
giving any fresh notices to the lessee, or his assignee, 
to whom he had, previously to the last cuttings, con¬ 
veyed his interest, {b) 

Where a lease of certain w^aggon-ways was grantej:! 
to A. B. under the authority of an act of parliament, 
in which, as well as in the k;ase, there was a proviso 
for re-entry, in case he neglected in any one year 


(rt) J)oe d. Sponcer v. CJodvvin, inumau d an uptnioii, tliat a court 
4 ]\I. & S. oC equity wuuid piobabiy, under 

(/<) Coodlitic </. J.uMuorc v, Sa- the circumstaticcN give the lessor 
villc, JG East, 87. Lord Kllon- or his assignee a new option to pur- 

liorough, (’. .1. ami Ic itlanc, .i. chase. 
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to bring a certain number of coals to C., for the use of 
the inhabitants of L., and sell them there at a certain 
price; and by a subsequent act, the preamble of 
which recited that the price was inadequate, and that 
the inhabitants ofjL. would sustain great inconvenience 
if A. B. ceased to supply them with coals, it was 
enacted, first, that the former act, confirming the 
lease, (except such parts as were tliereby altered or 
repealed,) should continue; then that J. B. might 
sell his coals brought to and deposited at C., or at 
any other plac^ near thereto^ to be used as a repo¬ 
sitory for coals instead thereof at a certain increased 
price; and another section provided, that if A. B. 
neglected to bring the stipulated quantity of coals to 
6'., or to such other place near thereto^ to he used as 
'ii repository for coals instead thereof and sell them 
there at the price fixed by tlie act, his interest in 
the waggon-ways should cease: it was held, that 
although the preamble did not recite an intention to 
give A. 13. the liberty to change the place used as a 
repository for coals, and although it was not expressly 
enacted that he might do so, yet that the intention of 
the legislature to give him that privilege was clear, 
and that he might do so without forfeiting his interest 
in the waggon-ways; because, in construing acts of 
]>arliament, (he Court must take into consideration, 
not only the language of the preamble, or of any })ar- 
ticular clause, but of the whole act; and if in some of 
the enacting clauses expressions are found of more 
extensive import t!mn in others, or than in the })re- 
amblc, (lie Court will give efi’ec-l to those more exten¬ 
sive ex])ressions, If upon a view of the whole act, it 
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a{>pearE to have been the intention of the legislature 
that they should have effect, (a) 

In all the cases above-mentioned, the tenancy was 
created by deed; but the principle is the same if the 
tenant holds under an agreement for a lease, which 
specifies the covenants to be inserted in the lease, 
and that there shall be a power of re-entry for a 
breach of them. (^) 

By a memorandum of agreement, in consideration 
of the rent and conditious therein after-mentioned, 
A. waste have, hold, and occupy as on lease, certain 
premises therein specified, at a certain rent per acre. 
And it was stipulated, that no buildings should be 
included or leased by virtue of the agreement ; and it 
was further agreed and stipulated, that A, should 
take at the rent aforesaid, certain other parcels, as the 
same might fall in; and lastly, it was stipulated and 
conditioned that A. should not assign, transfer, or 
under-let, any part of the said lands and premises 
otherwise than to his wife, child, or children; it was 
held, that by the last clause a condition was created, 
for the breach of which the lessor might maintain an 
ejectment, (c) 

But in an agreement to let, in which there was no 
clause of entry, the following stipulation was held to 
be a covenant, and not a condition operating in 

((/) Doe d, JJywatcT v. Brandling, (i I'.sp. KjU. 

7 B. & C. 0*3;}. (c) Doc d. llcniiikcr v. Walt, C B. 

{/>) Doc d. Olilcrbliaw r. Brcacli, 
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defeasance of the estate: It is also hereby agreed, 
and clearly understood, that in case the said A. W, 
or his heirs, executors, and assigns, should want 
“ any part tf the said land to build or otherwise, or 
cause to be built, then the said T. R., or his heirs, 
“ executors, or assigns, shall and will give up that part 
‘‘ or parts of the said lands as shall be requested by the 
“ said A, W.y by his making an abatement in propor- 
tion t^tlie rent charged, and also to pay for so 
much or the fence, at a fair valuation, as he shall 
“ have occasion from time to time to take away, by 
his giving or leaving six months’ notice of what he 
“ intends to do.” (a) 

Next, of the parties who may take advantage 
■by forfeiture of the breach of a covenant or con¬ 
dition. 

To enable a reversioner (b) to take advantage of a 
forfeiture, it is necessary that he should have the 
same estate in the lands at the time of the breach, as 
he had when the condition was created; an ex- 
linguishment of the estate in reversion, in respect of 
which the condition was made, extinguishingthecon- 
dition also, (c) Thus, where a lease was made for a 
hundred years, and the lessee made an under-lease lor 
twenty years, rendering rent, with a clause of re¬ 
entry, and afterwards the original lessor granted the 
reversion in fee, and the grantee purchased the re- 

(a) Doc <1. Wilson V. Pliillips, 2 the assignee of a reversion may 
Bing. 13. huc, vide ante, 73. 

(/<) lor covenants upon which (r) Dumpor’sease,-I Co. 120,(/<). 
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version of the term; it was holden that the grantee 
should not have either the rent, or the power of re-en¬ 
try, for the reversion of the term to which they were 
incident was extinguished in the reversion in fee. (a) 

The reversioner must also be entitled to the rever¬ 
sion, at the time the forfeiture is committed, or he 
cannot take advantage of it. (h) 

When tlie condition is, that the lessee wH not do 
any particular act without leave from his lessor, if 
leave be once granted, the condition is gone for ever; 
for the ermdition is to be taken strictly, and by the 
licence it is satisfied, (c) And, in like manner, when 
a condition is entire, a licence to dispense with a part 
of the condition is a‘dispensation of the whole. Thus, 
where a lease was made to three, on condition that 
they, nor any of them, should alien without licence of 
the lessor, and the one by licence aliened his part, and 
afterwards the other two without licence aliened their 
parts, it was adjudged the lessor could not enter, for 
the condition was dispensed w ith. (c) So likewise, 
w'here the lease contains a clause, that the lessee shall 
not assign without l(;ave from his lessor, the lessee, 
under a licence to assign part ot' the premises, may 
assign the whole without incurring a forfeiture, (cl) 
But the licence must be such as is required by the 

(fl) TlireVr. Harlon, Moore, H15. S. 4(’o. 119, (ft). 

Webb V. Russell, 3 T. R. 393. 402. (</) Roc d. (Jrcgsoii v. Harrison, 

(/)) Fcnn d. Matthcw.s v. Small, 'i T. R. 423, Seers v. Hind, 1 Ve?. 
12 East. 414. jun. 294. 

(f) Durapof V. Synis, C’ro. Eliz. 
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lease; and therefore, where the lease required the 
licence to be in writing, a parol licence was held to be 
insufficient, (a) 

♦ 

Provisoes for re-entry are also construed strictly 
with respect to the parties who may take advantage 
of them, and only include the persons who are ex¬ 
pressly named. Thus, a power for C. lo enter will 
not extend to his executor. (6) And it seems also, that 
if a lessee covenant with his lessor that he will not 
assign, &.c., a covenant so framed will not extend to 
his executors or administrators, although if the exe¬ 
cutors or administrators be mentioned in the clause, 
they will be bound by it. («) 

So also, where a lease contained a covenant that 
tlie lessee, his executors or administrators (without 
mentioning assigns) should not under-let, and the 
lessee became bankrupt, and his assignees assigned 
the premises to a tliird person, whore-assigned to the 
bankrupt, (having obtained his certificate,) who under¬ 
let them ; it was held that the lessee having been dis¬ 
charged of all his covenants by his bankruptcy, the 
under-letting by him was in the character of assignee, 
and therefore no forfeiture of the Ieas{\ (r) 

A power of re-entry cannot be reserved to a 
stranger ; (c/) and where, in a building lease, a trus¬ 
tee and his cestui que trust were both demising par- 


(rt) Hoe/i Gregsoii >\ liarrison, waite, Wilies, 500. 

•> T. It. 4'2.j. Seers v. lliiid, 1 Vcz. (f) Doc (AC here c. Smith, I JVJars. 
Itin. 004 . 550, 

(/>) Ila^sci 1 /. Hudson r. dowth- f(/) Co, Litt. (Jl-I, 
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ties, and tbe power of re-entry was reserved to both, 
and tbe state of the title appeared in tbe recitals in 
tbe lease, tbe Court, without argument, held tbe pro- 
viso to be void, (a) 

But where a lessee made an underlease containing 
a proviso that the lessor and lessee might re-enter 
for breach of covenant, it was held that the lessee 
might alone maintain ejectment without joining the 
lessor, (d) 

And where a party, being possessed of a term of 
years, demised his whole interest subject to a right oi’ 
re-entry on the breach of a condition, it was held 
that he might enter for condition broken, although he 
had no reversion, (c) 

The forfeiture of a lease by breach of a covenant 
or condition may be waived, in like manner as a 
forfeiture for non-payment of rent, or a notice to 
quit; that is to say, if the landlord do any act, with 
knowledge of the breach which can be con¬ 
sidered as an acknowledgment of a tenancy still 
subsisting; as, for example, if he receive rent accru¬ 
ing subsequently to the forfeiture, (d) unaccompanied 

(«) Doe rf. liarber v, Lawrence, case of Doc rf. Scott v. Miller, 2 C. &. P 
4 Taunt 23. fcccuis. very doubtful. The defendant 

(i») Doc d. Bedford v. Wheeler, 4 heldunderalcasecontainingaclausc 
Bing, 276. of re-entry on breach of covenant 

(c) Doe d. Freeman v. Batcinan, loro]>air—an ejectment was brouglit 

2 B. & A. 158. on such clause of re-entry, and after 

(d) Fox V. Swann, Styles, 482. proof being given of execution 
Goodright d. alter v. Davids, of the Icsise. and of the dilapidated 
(’owp. 803. The ••luthority of the state of the premises up to the day 
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by circuinstances which show a contrary inten¬ 
tion. (a) 

But a waiver of one forfeiture incurred by breach of 
covenant, will not be a waiver of a second forfeiture 
incurred by another breach of the same covenant; 
nor where the breach is a continnm(j breach, will the 
landlord be precluded from taking advantage of it, by 
having received rent, Sec. after the breach was originally 
committed. Thus where a right of re-entry was re¬ 
served on a breach of covenant not to underlet, i( 
was held that the lessor was entitled to re-enter upon 
a second under-letting, although he had waived his 
right so to do upon the lirst. {li) So also where thc^ 
forfeiture incurred was by using rooms in a house in 
a manner prohibited by the lease, it was held that 
such user was a continuing breach, and thaith(^ land¬ 
lord might recover aftt r receiving rent, provided the 
user continued after such receipt, (c) So also where 
a lease of coal-mines reserved a certain rent, and 
contaiiK'd a proviso that the lease should be void if 
th(^ tenant should cease working at any time two 
years, and the-tenant did cease working two years 

t)( ihc Inal; (hr fU'lrndant put m a to quit nccohsary to ilrtnmiiir the 
urittoii noticr to the Jt.ssor to quit toiiiiucy, iioi roiiM it or dctrimijirri 
at llir c'liilot’ Mx inoiitlis from the by Midi notin'. iJohl, .1. 'idd 
dak' llicrt'ol’, (wiiidi notice had not tJiat the givinp: of sitcli notice was 
expired wlien the action iviis equivalent to the receipt of rent, and 
hrought,) desenhing tlie pri'iniscs in ojicraled us awaiverof the forli'itiire 
tlicse terms— “winch i/uu now hold until liie tiincot its ('xpiration. 
of me (IS tenunt from ymr io ytor." (o) Ante, I'l'd. 

Tlicrewasno proof iliat the lessor {l>) Doc d. Hoscawen v. Bliss, I 
hail any knowledge ot the state of Taunt. 735. 

repair of tlicjnemiscs, at the time he» (r) Doe d. Ambler?). WoodbridL’'*', 

gave the notice; nor was a notin’ t>l!. \(' 
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and then paid rent, but did not resume the working, 
it was held tliat this was a continuing breach, and 
that ejectment might be maintained for the ceasing to 
work after the payment of tlie rent, (a) 

But in a case where a lease contained a covenant 
to rej)air, with a right of re-entry^ in case the lessee 
should not repair within three months after notice, 
and the landlord gave notice, and after the three 
months Jiad expired, received rent accruing after 
such expiration, and then brouglit an ejectment, the 
premises continuing out of repair, and the jury found a 
verdict for the defendant, the Court of King’s Bench 
refused io set the verdict aside, notwitlistanding tlie 
opinion of Lord Kenyon, as expressed on the trial, 
that the forfeiture had not been waived. And it 
seems the jury were right, for the power to re-enter 
was not given for breach of the general covenant to 
repair, but “ in case the lessee should not repair 
within three months after noticethe receipt of rent 
therefore after the expiration of the notice to repair 
was a waiver of that notice, and conse(]uently a 
fresh notice was necessary to bring the party within 
the penalty of the proviso, (^) 

« 

Where the defendant being the mortgagee of a 
term, purchased the mortgagor’s whole interest in 
the premises, in consequence of the lessor's advice, 

“ to take to the premises, and finish the buildings,” 
given after a right of re-entry had accrued for the 
non-cornpletiou of the buildings; it was held, that the 

(ii) I)o(' J. Bryan v. Hanks, 4 B. (J>) Fryctt d. Harris v. Jeffreys, 1 
\A.-101. Esp.syS. 
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lessor’s right of re-entry was not thereby waived, but 
suspended only for such reasonable time after the 
purchase, as might be required to complete the 
buildings, and that ejectment might be maintained for 
the forfeiture after that time had elapsed, against the 
purchaser, who had proceeded in part to finish, but 
had never wholly completed the buildings, or put 
them in a habitable state, (r/) 

A lease contained a covenant on the part of the 
lessee, to insure, tlie premises in the joint names of 
himself and the lessor, and in two-thirds of the value 
of the premises demised. Both parts of the lease 
(continued in the possession of the lessor, and an ab¬ 
stract only was delivered to the lessee, in which it 
was stated, that the tenant was to insure the pre¬ 
mises ill two-thirds of the value, but it was not 
stated in whose name or names the policy was to be 
cfiectcd. The lessee insured in his own name only, 
and, as was contended, to a less amount than two-thirds 
of the value of the premises, but to the same amount 
as the lessor had himself insured the premises during 
two years of the lease, when the lessee had been in em¬ 
barrassed circumstances. Lord Tenterdcn, C. J. ruled 
that although there was no dispensation or release 
from the covenant, yet that if the conduct of the lessor 
of the premises had been such as to induce a reason¬ 
able and cautious man to believe, that he would do all 
that was necessary or required of him, by insuring 
in his own name, and to the amount proved, he could 
not proceed against his lessee for a forfeiture; and 

(</) Doc f/. Soro r. Etviijs^ 1 JI. & M. (?n. 

o J 
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lie left to the consideration of tlie jui*y» question 
whether such had been the conduct of the lessor: the 
jury found a verdict for the defendant, (a) 

A landlord will not lose his ri^ht to re-enter, by 
merely lying by, (however long the period,) and wit¬ 
nessing the act of forfeiture; but it seems, that if with 
full knowledge thereof, he permits the tenant to 
expend money in improvements, it is a circumstance 
from which the jury may presume a w^aiver, as w^ell as 
ground for apjdication to a court of equity for re¬ 
lief. (b) 

It seems scarcely necessary to observe, that no act 
of the landlord will operate as a confirmation o( a 
lease, rendered voidable by a breach of covenant, un¬ 
less he had full notice, at the time of such act, that 
the forfeiture had been committed, (c) 


Before quitting this branch of our subject, it is ne¬ 
cessary to notice a material distinction which pre¬ 
vails between leases for Hues, and leases lor ijears, 
as to the consequences of a forfeiture uj)on the 
breacli of a condition, where the lease is declared 
fo he mdl a 7 id vo}(/,’'* or io cease n7id deterwhie, 

&-C.'’ u])on the breach of the condition, instead ot 
being expressed in the common form, that H shad 


and niay he lawful for the lessor, in siichcase, io re- 
eMier.^ In leases for lives, whatever may be the 


(rt) Doe d. Knight v. Rowe, 1 R. Tauiif. 7(1. 

S. M. 343. (0 Oregson v. Tlarrison, 

fb's Doc d, Sheuuard v. Allen, 3 2 T. R. 42 .'j. 
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words of the condition, it is in all cases held, f«at if 
the tenant be guilty of any breach of it, the lease 
is voidable only, and not void; and therefore not 
determined until the lessor re-enters. Because when 
an estate commences Iry livery^ it cannot be deter¬ 
mined before entry; and consequently, if the lessor do 
any act which amounts to a dispensation of the breach, 
the lease, which before w^as voidable only, is thereby 
affirmed, and the forfeiture waived. But when a con¬ 
dition of the import of those first above-mentioncfl 
is inserted in a lease for years, if the lessee be guilty 


of any breach of it, the lease becomes absolutely void, 
and determijied thereby ; and cannot be again set uj) 
by any subsequent act of the lessor. But if the con¬ 
dition be ‘‘ that it shall and may he kuvfni for the. 
lessor to re-enter f or “ that the term shall cease and 
determine^ if the lessor please f [a) or the like, 
the lease will be only voidable by a breach of the 
condition; and tin; forfeiture may be waived by 
a subsequent acknowledgment of a tenancy, in 
the same manner as in ail cases of leases for 
lives, (li) 


These distinctions however do not exist, when the 
forfeiture accrues by reason of the non-pcu’formance 
of* a covenant, instead of the breach of a conditioii. 
In all cases of this nature, whatever may be the words 
of the proviso, leases lor lives and leases for years 
are governed by the same princi})lcs, and a forfeiture 


(«) Docf/. Bristow u O'll, K. U. (/-) C'o. Lilt.(«). IVnn.inl’. 
Sitting:, alterT. T. ItU-i. M.S. case,UC’o. Cl, <i;>. 
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may Ife enforced, or the lease confirmed, at the option 
of the lessor, {cij 

A proviso in a lease to re-enter for a condition 
broken, operates only during the term, and cannot be 
taken advantage of after its expiration. Thus, where 
a lease for ninety-nine years, if A. and B, should so 
long live, was granted, with a proviso, giving the 
power of re-entry, in case the lessee should under-let 
the premises for the purpose of tillage, and an under¬ 
tenant of the lessee ploughed up and sowed the land, 
but the lessor did not enter during the continuance of 
the estate ; it was held in an action of trespass by the 
lessor against the under-tenant, for entering upon the 
land, after the determination of the estate, for the 
purpose of carrying off the emblements, that the 
plaintifl’ having never been in possession by right of 
re-entry for condition broken, could have no ad¬ 
vantage thereof, and that the defendant, who ploughed 
and sowed the land, was entitled to take the emble¬ 
ments. (6) 


{a) Uede v. I’arr, G M. & S. 121. 519. 

Dot; d. Bryan v. Bancks, 4 B. & A. {(>) Johns v. VV'^hitley, o W ils. 
401, A I’lisby t>. W'oodward, () B. & 127. 
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Of the Ancient Practice; and the Cases in which it 

is still necessary. 


When the remedy by ejectment is pursued in an 
inferior court, the fictions of the modern system are 
not applicable, for inferior courts have not the power 
of framing rules lor confessing lease, entry, and 
ouster, nor the means, if such rules were entered 
into, of enforcing obedience to them. («) When also 
the premises are vacated, and wholly deserted by the 
tenant, and his place of residence is unknown, {IS) 
the modern practice, for reasons which will be noticed 


(«) llie King v. Mayor of Bris- 
fow, 1 Kcb. C90. Sherman v. ('ocKe, 
1 Kt'b. 795. Jt is said by (nlbcrt, 
C. H. that if the defendant in an in¬ 
ferior court, enter into a rule to 
confess lease, Sec. and the caiise be 
removed, and tlic judge of the iii- 
ft:rior court grant an attachment 
against the defendant Ibr disobedi¬ 
ence to the rule, the superior court 
wjU grant an attachment against 
thejudge, for exce(;ding his, autho¬ 
rity, and obstructing the course of 
the superior court, ((hlb. b'ject. 


38.) 

{b) Strict proof of tliis fact will 
be rc!|uired; and il' it appear, tJiat 
the })remiscs were not «■//(>//(/ de¬ 
serted, or that the plaint.'ff’s lessor 
knew wbrre the letianl ajtrdg- 
iiient obtained by means of the an¬ 
cient practice will be set aside. A 
very little matter has been held suf¬ 
ficient to keep possession, such as, 
leaving beer m a cellar, or hay in a 
barn. (Savage i . Dent, Stran. too t.) 
.Tones d. Griffiths v. March, 4 T. R. 
404.) 
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in a subse(juent chapter^ (a) cannot be adopted. 
When, therefore,, fhe party brings his action in a 
superior court, the possession being vacant, (6) and 
"the lessor^s abode unknown, and when he is desirous 
of trying his title in a court of inferior jurisdiction, 
all the forms of the ancient practice must be ob¬ 
served ; a lease must be sealed upon the premises ; 
an ouster actually made ; and the parties to the suit 
will be real, and not imaginary persons. 

The manner of proceeding in these cases is as 
follows. A. the party claiming title, must enter upon 
the land before the essoigii-day of the term of which 
the declaration is to be entitled, and whilst on the 
premises, execute a lease of them to 13. (any per¬ 
son (c) wlio may acc-ompany him,) at the same time 
delivering to him the possession by some one of tlie 
common modes. C. (some other person) must then 
enter upon the premises, and eject Ji. therefrom, and 
having done so, must remain upon them, whilst B. 
delivers to him a declanition in ejectment, founded 
upon the demise contained in the lease ; and in all 
respects like the declaration in the modern proceed¬ 
ings, {(/) except tliat the parties to it are real instead 
of fictitious persons; J3. being made the plaintilT, A. 
the lessor, and C. the defendant. To this declaration 
a notice must be added, signed by li.^s attorney, and 
addressed to C., requiring him to appear and plead 

(«) Chap. A^JI. ordered, “ tJiat for the prevention 

(//) Appendix, No. 7. of inauileniiiicc and brocage, no at- 

{(■) Attornich I'orni an e\crj)tion -forney shall be lessee in an rject- 
lo this hlatcincnt *. for, by the rules ment.’^ 
ol B. 11. undC.B. toil.) it is (d) Appemlii, No. 12. 



OP THE ANCfEHT PRACTICE. 


m 


to the declaration, and informing him that if he 
do not, judgment will be signed against him by 
default, (a) 

When the landlord, or person claiming title, does 
not wish to go through this ceremony himself, he 
may execute a power of attorney, authorizing another 
to enter for him; (l>) and the proceedings are then 
the same as if he himself entered. But it must be 
remembered, that if it be necessary, when the an¬ 
cient practice is used, to join the wile in the demise, 
the lease must be executed by the liusband and wife, 
in their proper ])ersons, because a Jhj/e covert can¬ 
not constitute an attorney, (c) 

When the ancient practice is resorted to, tlio suit 
must proceed in the name ol’ the casual (jeetor, and 
if the proceedings arc in a superior court, no person 
claiming title will be admitted to defend the action. 
If, therefore, in such case, the right to the premises 
be disputed, the party who seals the lease must, in 
the first instance, recover the possession, and the 
other party must afterwards bring a common eject¬ 
ment against him to try the title. (</) 

When the proceedings are in the King’s Bench, an 
aflidavit must be made (c) of the sealing of the h ase. 


(«) Appendix, No. fi. 

(//) 2 Sell. Pi.ic. ISl. Appendix, 
Nos. 5 and (3. 

(r) Wilison V, llicii, 1 Yelv. 1 
S. ('. 1 iJrowii, 134. Plonicr r. 
I lovkliead, 2 Hiovm), 2-13. S. C. 


Noy. 133. Sett viiU Hopkins’s case, 
( ro. Car. Kio. (Gardiner v. Nor¬ 
man, C'ro. .lac. G17. 

(tt) Ejc parte neaucliaiiip and 
Jjurt. Barn. 177. B. N. 1*. Pd. 

(0 Ai >pendix. No. P. 
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ouster of the plaintiff, &€.; and upon this affidavit a 
motion is made for judgment against the defendant, 
and unless he appears and pleads, judgment will be 
signed against him, upon moving the court, as in a 
common ejectment, (a) 

In the Common Pleas, this affidavit and motion are 
unnecessary, and instead of them a rule to plead must 
be given on the first day of term, as in other actions, 
and if there be no appearance and plea at the expira¬ 
tion of the rule, judgment may be signed, (b) 

It is immaterial, as far as the forms of sealing the 
lease, &c. are concerned, whether the action be com- 
lueiiced in a superior, or inferior court; but the sub¬ 
sequent proceedings in inferior courts must of course 
depend upon the general practice in them in other 
actions, and cannot form a part of this treatise. How 
far it may even be necessary to give the tenant in 
possession notice of the claimant's proceedings, in an 
ejectment brought in an inferior court, may appear 
doubtful, when it is remembered, that such notice 
was only requisite in the superior courts, in conse- 
(juence of a rule made for that particular purpose; (r) 
but it certainly is more prudent to conform to the ge¬ 
neral practice in this respect, and the notice need not 
to be given until after the entry, and execution of the 
lease, {d') 

The defendant is entitled to remove an ejectmenl 

(m) Sinartlcy v. Ilenden, 1 Salk. (f) AHfe, 13. 

^53. 2 Sell. Prac, 131. (</) 1 kill. Pr. Ileg- 6T5. 

f/.) 2 SelJ.Prac. 1.31. 
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from an inferior to a superior court, either by writ of 
certiorari, (a) or of habeas corpus; (6) and when 
removed, the tenant in possession is entitled to the 
same privilege of confessing lease, entry, and ouster, 
and defending the action, as if the plaintiff had 
originally declared in the superior court, (c) The 
superior court also will not grant a procedendo 
when a cause has been so removed, if there be reason 
for believing that an impartial trial cannot be bad 
in the inferior court, or upon other special grounds; 
and it is to. be inl'erred from the reasoning of the 
judges in the only modern case upon the subject, 
that a writ of certiorari is a matter of course, and 
that a procedendo will in no case be granted, {d') 

When the lands lie partly within, and partly with¬ 
out, the jurisdiction of the inferior court, the defend¬ 
ant cannot plead above the jurisdiction of such in¬ 
ferior court, because the demise is transitory, and 
may be tried anywhere, {e) 

As the plaintiff^ in the ancient practice, is a person 
actually in existence, his death would of course abate 
the action, according to the general rules of law; but 
as the courts look upon the lessor of the plaintifl’ to 
be the person concerned in interest, they will not 
suffer him to be deprived of his remedy, by such an 
event. If, therefore, there be any one of the same 
name with the plaintiff, he will be presumed to have 

(«) I)o('(/. Siuller V. J)ring, 1 li. (») Oilb. Eject. 37. 

Ik C. 253. (f/) Patterson d. Oradndge r. 

(/») ilighinore v. Harlow, Hani. Eades, 3 B, & 550. 

121. Allen r. I'orrniaii, 1 Sid.313. (c) Hall w. llugh.s, 2 Kcb. (>0, 
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been the person; and it has also been held to be a 
contempt of the Court, to assign for error the nominal 
plaintilPs death, (a) 

In like manner, before the introduction of the 
modern practice, it was said, that if tlio plaintilf re¬ 
leased to one of the tenants in [)oss(‘ssion, who had 
b(!en made defcaidant, su(;li release would be a good 
bar, because th(^ plaintiff could not recover against 
his own release, since he was the plaintiff upon tlie 
record; but the Courts considered such a release as a 
contempt, and it does not appear that a plea of this 
nature ever occurred in practice. (A) 

The casual ejector is also in the ancit^nl practice a 
real person, but the court will not allow' him to con¬ 
fess judgment; and when‘, upon proccc^dings on a 
vacant possession, tlu^ casual ejector gave a warrant 
of attorney for this purpose, the Court std the judg¬ 
ment aside, (c) 

Where an action of ejectment, and an action of as¬ 
sault and battery, w ere joined in the same writ, after 
verdict it was moved in arrest of judgment, because 
it was without precedent; but the Court seemed to 
think the misjoinder cured by the verdict, {d) 

(«) Addison v. Sir John Otway, r. Brewer, 4 M.^S. .‘too. 

1 MoJ,—.)!2. Moore t’. Good- (< ) Hooper c. Dale, Slran.^jyj. 
right, Stran. (d) Biril i’. Snell, Hob. 249; c/ 

(/>) Peto v. Checy, 2 Brown, 120. vh/c Gilb. I'jcct. 62. 

Anon. Salk. 2ti0. Doc t/. Bync 
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Of the DeclaraUon iu Ike Modem Action of Eject¬ 
ment^ and Notice to iXppear, 

TifE ])rocec(liiii(s in the modern action of qjet'tinent 
])einfy fouiuh'd^ iu fiction, and regulated altoj^^ctUcr 
by tlio courts of common law, a system of practice 
has qradually Ix^en formed, adapted to the uses of 
file particular remedy, but for the most part iiide- 
t)en(h nt of tln^ j>eneral practical regulations in other 
actions. The siugularity of the modern practice has 
indeed, occasioiu d d. to be dt nominated a string of 
legal fictions; and the remedv itself lias fre(]iiently 
been called a child and creature of the court. 

To enable a party claiming title to lauds, to takc^ 
advantage of the modern method of bringing an eject¬ 
ment, it is necessary, as has Ixm ji already observed, («) 
that a person should be in t)ossessic»u of the premises 
in question; that is to say, that they should nof be 
vacated and altogether defierted; (h) or at least (suf)- 
posing them to be so deserted) that the residence of 


(rt) Anil', !!)!>. .Tonc.-j d. GriiliUis v. Miirbh, 1 T. Jl. 

(b) Siivagi: v. Dtnl, Stran. 10(54. Kil. 
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the last tenant be not unknown to the claimant, (a) 
This arises from a particular regulation of the modern 
practice, which requires an affidavit of the service of 
a declaration in ejectment upon the tenant in posses¬ 
sion, before judgment can be obtained against the 
casual ejector; and as this service cannot of course 
take place, when a tenant does not exist, the neces¬ 
sary affidavit cannot then be made, but the claimant is 
compelled to resort to the ancient practice. 

With this single exception, however, a claimant in 
ejectment may always proceed, in the superior courts, 
by the modern method. 

The suit is commenced by the delivery of the de¬ 
claration against the casual ejector, to the tenant 
in possession ; for, as the plaintiff and defendant in 
the action, are only fictitious persons, the suing out 
of a writ would be an useless form. This declara¬ 
tion is, in fact, in itself a kind of writ, or process ; 
and is the only means by which the party in posses¬ 
sion is informed of the claim set up by the lessor and 
required to appear and defend his title, (b) 

The declaration, when the proceedings are in the 
King’s Bench, may be framed to answer cither to an 
action commenced b^ billy or b^ origimil, but the 


(a) F>\ceptioiis to this general n:le 
are created, m particular cases, hy 
tlie provisions of the statutes 4 Geo. 
It c 28; llGeo. II. c. IP. Vide 
ante, 103. 175. 

'h) A cloclaration in ejcctrarnt is 


so far considered a process of tlie 
Court, that the Court will punish as 
a contempt any improper conduct 
of the tenant at the time of its de¬ 
livery. Ilex t'. Unitt, Stran. 567. 
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latter i$ the preferable and most common method; 
because the action is then considered by the Court as 
though it actually had been commenced hy originaly 
and no writ of error can be brought thereon except 
ill Parliament. In the Common Pleas, the declara¬ 
tion is, of course, always framed as if the proceedings 
were by original, (a) 

The declaration should regularly (except in the 
cases mentioned in the stat. 1 W. IV. c. 70. s. 36) 
be entitled of the term immediately preceding the va¬ 
cation in whiclfit is delivered: but if it be not entitled 
of any term, or of a wrong term, it will be immaterial 
provided the tenant has sufficient notice given him 
therein to appear to the action. Thus declarations 
have been upheld entitled Michaeltnas term, 54 G. 
TIL, instead of 55 G. III.; (A) Trinity 56 G.III., 
instead of 55 G. III.; (c) Hilary instead oiMichael¬ 
mas term, (t/) and Michaelmas instead of Easter 
term; (e) the notices to appear being correct, and the 
declarations delivered at the proper times; and where 
the declaration was delivered before the essoign day 
of Hilary term, and the notice at its foot was dated 
January 1, 18J 8, and was to appear within the four 

first days of the next term, it was held sufficiently 
* ^ 

certain, although not entitled at all.(/’) 

When the title of tire lessor of the plaintiff ac- 


(«) Appendix, "Nos. 12.14. 15. 

{It) Goodtitle d. Ranger v. Hoe, 2 
Chitty, 172. 

(r) Doc V. Greaves, 2 (’liitty, 
172. 


{d) Anon. 2 Chitty, 172. 

(c) Anon. 2 Chitty, 173. 

( f) Goodtitlcrf. Price?’. liudtitle, 
II. T. 131B. K. B., MS. 
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crues after the essoigo of 
the ejectBj^iit is foutided da IV. c. 7t). s* 

36, the declaration again^ the cas^t ejector must be 
specially entitled of the day next alter the day of the 
demise in such declaration, whether the same shall be 
in term or vacation; but in all other cases the de¬ 
claration against the casual ejector may bi^ @)||itled of 
a term anterior to the day of the demise. This is 
strikingly dissimilar from the practice in all other 
actions. The demise stated in the declaration, is the 
title upon which the ptaintiflTis supposed to enter, and 
the ouster the supposed wrong for wliich the action is 
brought. The plaintilfhas consequently no c§usc of 
action antecedently to the day of the ouster; whieli 
must be subsequent to the day of the demise, and ac¬ 
cording to the general rules of pleading, could not 
entitle his declaration anterior to that lime. But the 
casual ejector being a nominal person, cannot take 
advantage of the objection ; and if the tenant appear, 
and apply to be admitted a defendant instead of the 
casual ejector, he will lie rom[idled by the Consent 
rule to accept a dec laration entitled of a subse(|ueiit 
term. Therefore, if the demise be laid in the vaca¬ 
tion time, and the declaration against the casual 
ejector be entitled of the prc'ceding term, it will be 
sufficient; because, if the party in possession de¬ 
fend tlie action, the declaration against him (as will bc' 
explained hereafter) will be dililled of the subsequent 
term; and if he leave the suit undefcmdccl, judgment 
will be taken out against the* casual ejector, (a) 


(«) Imp. K. n. 64y. iLilPrac. \ent. 171. 
Reg 6$0. Tun*'tdll v. Brtnd, y 
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The vmm ' in "^‘ectment is local, and confined to 
the county in which the lands are situated •V) 

The demise declaped upon by the plainlifT, in the 
modern practice, is fictitious only; but still it must 
be consistent with the title of his lessor; that is to 
say, such a demise must be supposed to be made, as 
would, if actually made, have transferred the right of 
possession to the lessee. Thus, if there be several 
* lessors, and a joint demise by them all be alleged, 
such a title musit be shown at the trial, as would en¬ 
able each of them to demise the whole; because if 
any one of the lessors have not a legal interest in the 
whole premises, he cannot in law be said to demise 
them. As, where A. was tenant for life, and JB. had 
the remainder in fee, and they made a lease to C., 
and declared upon the lease as ^ joint demise, it was 
held badj because, during J.’s life, it was the lease 
of J., and the confirmation of i?., and after the death 
of A,, it was the lease of H., and the confirmation of 
A., but not a joint demise. (6) 

Joint tenants, or parceners, have a sufiSc'ent in¬ 
terest in the lands held in joint tenancy, or parcenery, 
to entitle them to make a joint demise of the whole 
premises, but tenants in common have not; and the 
reason for this difference seems to be, that tenants in 
common have several and distinct titles and estates, 
independent of each other, so as to render the free¬ 
hold several also ; whilst joint tenants and parceners 

(rt) Anon. 6 2ii2. Mostyn (/<) King v. llcr>, Poph 

1 I ( owp. 101 170 Iiepoit’s cas<, 6 C o 7 >, (t) 

I* 
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are seized per my ei per tout, derive by one and tlie 
same titlef have a joint possession^ and must join in 
any action for an injury thereto; so that eadi of them 
may properly be said to demise the whole, (a) 


It is not, however, compulsory upon joint tenants, 
«)r parceners, to allege a joint demise ; for if a joint 
temant, or parcener, bring* an ejectment without join¬ 
ing* his companion in the demise, it is considered as 
a severance of the tenancy, and he will be. allowed to 
recover his separate moiety of the land. And if all 
the joint tenants, or parceners, join in the action, but 


declare upon separate demises by each, it is held that 
they may recovt'i* the whole premises ; because, by tin* 
several demises, the ])laintitr has the entire interest 
in the whole snl)je(*t matter, althougli the joint te¬ 
nancy is severed by the separate letting*. (t>) 


When two, or more, tenants in common are lessors 
of the plaintitl, a separate demise must be laid by 
each; (r) or they must join in a lease to a third per¬ 
son, and state the demise io the jdaintilfto have been 
made ijy their lessee. The first is the most usual 
mode oi proceeding, and the declaration need nol 
state the sevei*al demises to be of the several shares 
belonging to the several tenants respectively; but 

(a) IMoon* v. Pursden, 1 Show. (/») Doc fl (JilJ V. I’cjirson, 0 
342. Millcncro. Ilobiiison, Moore, East. 173. Itoe rf. Jtaper r. Lons- 
082. Eoncr i, ^micr, Ld. Jlayui. dale, 12 J'’,ast. 30. Doe (/. iM.irsaet 
726. Mai)tic e. Wolliiiglon, Cro. e. Itcud, 12 liast. 67. Dotw/. I.id 
Jac. 106. Morns v. iJarry, 1 \Vils. Lain v. J'cnji, 3 < ’aiupl). IPtt. 

1. Ilcalhcrly »/. \\'ojiliiii-)oii »■. (r) App. No. 14, 16. 

'Weston, 2 WiN. 2.32. 
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each demise may be alleged generally to be of the 
whole premises demanded ; for under a demise of the 
whole an undivided moiety may be recovered, (a) 

When any doubt exists as to the party in whom 
the legal title is vested, it is usual to declare upon 
several distinct demises by the several persons con¬ 
cerned in interest, (b) and the claimants will not then 
be conlined at the* trial to one particular demise, but 
will he allowed to resort to any included in the de¬ 
claration, under which they may be able to prove a 
title to the premises. Dillicultics of this nature fre- 
fjiiently occur when trustees are lessors of the plaintiO’; 
and it is always advisable to lay separate demises by 
the trustees, and cestui que trust, unless the ctroct of 
the statute of uses upon the trust is most clear and 
indis])utable. But application should in strictness 
be first made to such trustees for permission to make 
use of their names ; and where demises are inserted 
in the names of any parties without their authority, 
the Court on motion will order such demises to be 
struck out of the declaration, (c) unless the justice ol 
the case requires their insertion, and a sufficient in¬ 
demnity is given ; and they will also interfere to set 
aside proceedings after verdict under similar circutti- 
stances, if the application be baud fide, and the afli- 
davit on wliich it is grounded distinctly and iincfiui- 
vocally show the want of sucli authority, (ci) Bui 
where a bankrupt laid a demise by his assig)iecs 

(rt) Doc d. Bryant v. Wippcl, 1 I'lntty, 171. 

Esp. 330. (f/)Doc(/. IJaniiiU'Ck r. Fcllis,'.i 

(/>) App. No. 11, 13. Chitty 170. ^ 

(rt Doc d. .slu'plK'ni ■’ 
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without their permission (they having given upon 
him the property in the premises) and obtained judg¬ 
ment and execution thereupon, the court refused to 
set the proceedings aside at the instance of the de¬ 
fendant in the ejectment, notwithstanding an affidavit 
from one of the assignees that he knew nothing of tlie 
premises in question; considering the application 
a mere contrivance for defeating the action, {a) 

The day, on which the demise is stated to have been 
made, is so far material, that it must be subsequent 
to the time when the claimant’s right of entry accrues; 
for if the lessor have not a right to enter, he cannot 
have a right to demise the lands, and consequently the 
plaintiff must be nonsuited at the trial, for his lessor 
cannot be supposed to have made an illegal demise, {b) 
It is usual, however, to lay the demise as far back as 
the lessor’s title will admit; because the judgment in 
ejectment is conclusive evidence as to the title of the 
lessor, for all the mesne profits accruing subsequently 
to the day of the demise ; (c) and when there are any 
doubts as to the period when the lessor’s title accrued, 
it is customary to state ditlerent demises by him on 
different days. 

In an ejectment on the demise of an heir by de¬ 
scent, the demise was laid on the day the ancestor 
died, and held to be well enough; for the ancestor 
might die at five o’clock, the heir enter at six, and 


(«) Doe d. Vine v. Figgins, 3 way, v. Ileibert, 4 T. 11. GSO. 
Taunt. 440. « (r) Aislin v. I’arkin, Burr. 6C.'>. 

(J>) Ante, 11. ( ioodlillc </. (lailo- 
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make a lease at seven, which would be a good lease.(«) 
It seems also, according to Lord Hardwicke, that a 
posthumous son, taking lands under the provisions 
of 10 and 11 Wm. III. c. 16, would be entitled 
to lay the demise, from the day of his father’s 
death, (d) 

It has already been observed, that in an ejectuicnt, 
by the surreiidefe'e of copyhold premises, the demise 
may be laid against all persons, but the lord, on a tiny 
between the times of surrender and admittance, pro¬ 
vided the surrenderee be admitted before trial, (c) 

**' But this doctrine of relation does not apply where 
the assignees of a bankrupt are the lessors of the 
plaintifl’, so as to enable them to recover the freehold 
lands of the bankrupt, upon a demise siibsct|nently 
to the act of bankruptcy, but before the date of the 
bargain and sale by the commissioners ; for the free¬ 
hold remains in the bankrupt, though not beneficially, 
until taken out by him of the conveyance, (d) 

When an €^jectment is founded on stat. 4. Geo. 11. 
c. 28. s. 2., the day of the demise must be subsequently 
to the last day on which the rent is payable to save 
the forfeiture, and prior to the day on which the 
declaration is delivered, (e) 


(«) Hite d. Wrangh-iiii licr- 
sey, 3 Wils. 274. 

(h) B. N. I». JO.'i. 

(r) Ante, f)1. Doc d. Boiiiiiuglou 
Hull, If) East. 20<'}. 


(</) Doc d. EMlaile u. AJilc’licil, 2 
M.&S. 44t), et vide. Doc d. What¬ 
ley V, Telling, 2 East. 2.V5. 

(< ) Doc d. J^iwrcncc v. Shawcros.i, 
3 B. & C. 752. Ante, 162. 
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W hen a fine with proclamations has been levied, 
and an actual entry is necessary to avoid it, the demise 
must be laid on a day subsequent to the entry, (a) 

Tenancies at will scarcely exist at the present day; 
but when an ejectment is brought against a tenant at 
will, the demise must bo laid subsequently to the time 
when possession is demanded, that is to say, subse¬ 
quently to the determination of the will, {b) 

Wlien an ejectment is brought against a tenant 
from year to year, the commencement of whose te¬ 
nancy is unknown, and no presumptive proof of the 
time ot such commencement can be obtained, (c) the 
only sure method of avoiding a nonsuit is to give a 
general notice to quit “ at the end and expiration of 
the current year of the tenancy thereof, which shall 
expire next after the end of one half year from the 
date of the notice,” and to lay the demise eighteen 
months after the delivery of such notice. 


The length of the term, during which the premises 
arc alleged in the declaration to have been demised 


to the plaintill* is wliolly unconnected with the title 
oi the claimant, and may be of long*er duration than 
his interest in the land, (ci) A contrary doctrine was 
once indeed maintained, upon the principle, that by 
a judgtnent in ejectment the plaintill’ recovers his 
term mentioned in tlic declaration, and, therefore, il’ 


(«) Berington d, Doviucr v. I'ark- (r) ^'idc post, CJiap, 10. 
hurst, And, 1!2 j. S, C-. Straii 1080. (d) l)oc d. Shore v. J’orUr, 8 

S. C. WilJcs. .‘VJT. S. 18 East. <180. T, U. 18. 

(/<) Ante, lOO. 
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the term declared on be of greater duration than tlic 
lessor^s title,, as, for instance, if the lessor be entitled 
to the lands for three years only, and the plaintilV de¬ 
clare on a demise for five, he would wrongfully hold 
the lands for the last two years, (a) But this doctriiu' 
has since been vei*y correctly over-ruled ; bccaiise if 
the lessor have the right of possession but for a luontii, 
and make a lease for seven years, it will enure to his 
lessee for the month duly, and during that time he 
will be entitled to the possession; and, as a judgment 
in ejectment is not admitted as evidence of the lessor’s 
title, he cannot by reason of it be enabled to keep 
possession after the month Inis expired. (6) 

Seven years is the term usually declared upon; 
and the only direction necessary to be given u])on 
this point is, that the term be of a length sullicient 
to admit of the lessor’s recovering possession of the 
laud before its expiration; although the courts are 
now very liberal in permitting lessors to amend in 
this respect, us will bi* slated hereafter. 

# 

It was for some time, even after the introduction 
of the modern practice, holden necessary, that when 
an ejectment was brought by a corporation aggregate, 
they should execute a power of attorney, authorizing 
soim; person to enter and niakc a IcJise on the lands; 
that such person accordingly sliould (niter, and make 
a lease under seal; and that the declaration should 
state the demist; to be by deed, (c) These forms, it 

(«) Hoc V. Williaiusoii,i,c'v. 110. I Mtid. 10. 

S. (a Kcl). i<>0. ) (olb. Kjccl. IL'f. 

yl>) U. N.l*. 100. ricrkcjr, liuwdl. 



OF THIS DEMISE. 


i^l6 


seems, were deemed necessary upon the principle, 
that a corporation aggregate cannot perform any cor¬ 
porate act otherwise than under the corporation seal, 
nor make an attorney, or bailiflj but by deed. They 
could not, it was therefore said, enter and demise 
upon the land in person, as natural jiersons could, 
nor substitute an attorney to enter into a rule for 
their costs; nor would an attachment go against them 
for disobedience to that rule. They therefore made 
an actual lease upon the lands, and then the attorney 
proceeded in the common method. But, since the 
principles of this action have been more clearly un¬ 
derstood, none of tliese peculiarities are necessary; 
and the demise may now be laid in the general way, 
without any power of attorney being made, any lease 
being signed, {a) or any statement of such a lease 
being introduced into the declaration. One case only 
is indeed to be found upon the latter point, and in 
tliat the question arose after verdict; {b) but from 
the nrasoniug then used by the court, no doubt can 
be entertained that the principle would be extended 
to every stage^jOf the action; and that a j)lainti(l‘ in 
ejectmmit would never be non suited for the omis¬ 
sion of such a statement, (c) The demise is still 
certainly sometimes stated to be by deed; and it 
is immaterial whether it be so or not, as, notwith- 

{0) I’urlcy Mayor of C antor- furiii, and many objcrlions wen- 
bury 1 ;. Wood, 1 Ksp, ](>{{. lakiu upon uIIut points by tin; do- 

{}>) rartndgfc 0. lialJ, I.d Hayni. fcndaul’s anuihcl, and overruled; 
ISO. S. C. Cailiu StH). but Ihov never adverted to the eii- 

(<•) In the case of Doe d. Dean nimsiance ol‘ the demise not heiiii; 
and (Jhapfer ol Jiochesier v. Pien-e, stated to lie liy deed. Kent, (Sum. 
the demise was in tlic cumniou Ass. idtiU^ MS.) 
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standing the statement, no proof of the deed is re¬ 
quired. (a) 

If a corporation be aggregate of many, tliey may 
set forth the demise in the declaration, without men¬ 
tioning the Christian names of those who constitute 
the corporation; but if the corporation be sole, as if 
the demise be by a bishop, the name of baptism must 
be inserted. ThO reason of this is, that in the first 
case the name solely consists of its character, but in 
the last in its person ; therefore then^ cannot be a 
sullicient specification of that person without men- 
liuning his name. (/>) 

In a case where the demise was laid to be by the 
Mayor, ik,c. of ///e borovcjh tov)tt of Maldon, and the 
name of the Corporation as a[)p(iared from the charter 
was the Mayor, of Maldon, it was held to lie no 
variance, it appearing from the charter, which was in 
evidence, that Maldon was a borough town, (r) 

In the case of Swadling v. Piers, (</) it was ruled, 
that in an t'jectmeiit for tithes, the plaiutilf must de¬ 
clare on a demise by deed, because tithes cannot pass 
but by deed; but this decision has since lieen over¬ 
ruled, and the statement of a deed seems even in this 
case to be no longer necessary, (c) 

It seems also to have been holden, that on a de- 

(«) iMirlcy (/. Mayor ot (.'unler- u. Millrr, 1 O.&A. 
tmry w. Wood, 1 Esj). lOS. (</) Cru, Jac. ol.*?. 

^/)) Carter fc’. Cromwell, Sav. I'Jo, (<) Tartriduio v. Mall, Ld. Kayis . 
eilfd Dvct, »<). iy(). S.C.Cartli.di^O. 

(i ) Doe (/, Mayoi, ol’ Alaldoi, 
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inise by the master and fellows of a college, dean and 
chapter of a, cathedral, inasliM* or guardian of an hos¬ 
pital, parson, vicar, or other eccl(\siastical person, ol 
any lands, &c. the declaration should state that there 
was a rent iwscrved, jnirsuant to the statute 13 
Kliz. c. 10; but this ibrin cannot now be necessary, (jt) 

A siinihir doctrine was onci* aj^plied to the casl^ ol’ 
an infant; (/)) but it Ijas been long settl(ul, that an 
infant may make a lease without rent to try his title, (c) 
When, however, a demise is laid by an intant, his 
lather or guardian should be made plalntilf, instead 
of a nominal person, in order to save the trou()le and 
expense of giving security for the costs, which 1 k‘ 
would otherwise be eompelled to do. (<0 


It is not necessary to state, in the declaration that 
the premises an; situated in a parish, liamlet, il 
IS sutlic'u'nt to mention the name of the plac e in wiiich 
they are situate, williout also descriliing it l)y tii<^ 
naim^ of its eceh'siastical or civil division, (r) And in 
one case, where even the nana^ ol’ the; place was 
omitted nh(‘ii describing the jiremises, but such name 
could be collected from otluT [tarts of the declaration, 
th(‘ court h('ld the description to be sulliciently cer¬ 
tain. (/') Wlien, however, the premises are described 


(//) Curler ( roiu\\<‘ll, Suv. 

(/.) iulJ. I’nn. iie^.i.?;). 

(() ZiXK'ii V. I'.ii'-u)).'., iJiiri. l/‘.) 1. 

id) I. U itiilii till, siiuii.M* 1 

( WiP t I 


(f) (uKKlUile d. Jleinljiiclgt; e. 
Wiillu V, 1 T.imil. (J71. 

( /’) (j<)ot!iiL;!>1 it. Sn»;il!\\o(«i r. 
Slit/llur, Hlaelv. 700. 'i'lu OeclniU' 
lUiti ill lUi> e.ise ■'l.ili'l, tli.K ('lie 
M. S. ■'Ilf llii'ndl I'l Un ihitidu ol 
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IIS lying* in a parisli, hamlet, 8u3. such description 
must be a correct one, and an uncertain or improper 
description will be fatal. Tims, in an ejectme nt for 
lands, “in the parishes of A. and Ji. or one of them,” 
the judgment was arrested for the uncertainty, al¬ 
though it appeared that the parties had originally 
been one, and lately been divided by an act of par¬ 
liament, and that the boundaries were not settled. {n% 
Jiut if the words* “or one of them” had been omitted, 
it seems the description would have been sullicient, 
though all the lands were contaimid in one of the 
parishes, (h) 


Where the prcmis(‘s were described as situate “/V/ 
f//r Hiuled panahefi of Hf. (Ttlcs hi Ihi^ Ftrlds^ ittid Si. 
(jcorije Hloomslitirp, and it apn('ar<‘d (hat (Imse two 
parishes were united togetlu'r by act of parliaimml, 


li." (It'IMIv.'d Kr J'Limlilt’!\V() IIUS- 

su:iu:i’'', iVnni wliirli dr- 

l(;iid;u)t at JIuskcI/ alii/oxin/ oiislcd 
pl.imtiy; and llii- couil (•(lii'.uiLTui, 
tlial tli(' stalcmciil <il tlu! uTishT 
In'inf!; at llasinlf, amounted to a 
.sullit’ieni, (XTlainiy lliat the huidn 
deinistti lay al IJaxwc/L 

(a) (;oodri;;lil a. I'awson, 7 l\lod. 

S. (h Darn. lot. {'ollmirhunt 
V. King, lUirr. o'il, and Uic au¬ 
thorities lluTt; eiled. 

{^h) (Joodwin lilaekinan, .'i IjCV. 
tilM. In tliis ease tse eieelitient 
was “ for a tenth n.ivt of a mes¬ 
suage in J). and F.” ai»d the whoie 
jnt’ssiiage a^ipearmg ni evidene.e to 
lay in />., a<id nopail in tlicdi - 
MTiplion vNif' held ill, heeaiisc' ii 


wti-^ jiieeiu ly ot" the tentii pail 
ol an entire thing though it va- 
said hy tlu; (.'onri, tiiat il (he (;|eet- 
meiit had lieen ol an u'k ot land 
m />. and ;ind il appe.iud that 
tlu' whole aeie was in /)., il wonld 
be VI ell enough. 'I'he reason tor 
this diveisity seems to be, ibal t/ic 
tii/r Iieing tlu' whole (buig de¬ 
ni.uidi'd, lli<' deseripliun is suili- 
eitn'.iy eertain, although il a!! Ik' 
111 one palish; wheieas, when only 
It tiiilli jiuit 1-. ilemanded, it is nn- 
eeilain wliieh lenlli part is meaiil, 
and, lliciitjtbre, as no tenth pail 
answeis th(' deseription, tbe slnailt 
eiull not give eseeutufi ; u 
ly/tan <! rak' liurr '>.;(), ttaU , 
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OF THE DEMISE. 

Ibr the maintaining of their })oor^ but for no other 
purpose, the variance was lield fetal; for by the de¬ 
scription, the parishes were stated as if thf^y were 
completely blended together, and formed only one 
parish, when, in truth, they remained entirely dis¬ 
tinct, except as to the maintenance of the poor. («) 
But where the premises were described as situate in 
J^he parish of West Pniivorth and Bradworfhy, and 
it aj)peared that IVest Futworth and Bradworihy 
were separate parishes, the Court held the description 
to be sufficiently certain, rejecting the word parish 
as surplusage, and considering the demise as of lands 
in West Futworth and Bradworihij, {h) And where 
the premises were laid to be at the parish oiFarfdaim, 
and were proved at the trial to l)e in the parish of 
Farnha?n Iloyaly it was held not to be a liital va¬ 
riance, unless it could be proved that there were two 
Farnkatns. (c) Where also the premises were de¬ 
scribed as being in the parish of Westhury, and it was 
proved that there were two parishes of Westh?fry, 
viz. Westhnry on Trym^ and Westhury on Senern^ 
the description was holden to be sufficiently cert ain.(^/) 

When the premises lie in ditferent parishes, it has 
been usual to enumerate the whole as lying in one 
l>arish, and to repeat tlie description of them as lying- 
in the other parish ; but it seems sufficient to enume¬ 
rate them once only, describing them as lying in the 


(«) liloocltitlf; 7>. Piu5cn|</. Lam- 
niiman, “2 C'anipb. 21i. S. 0 

Ksp. ViV,. 

{(i) (iuoduUc </, J{rcuihnJa,r i\ 
\\ allcr, I Taiinf. »i 7 i 


(c) Loc f/. Toilet r. Salter, is 
East. 0. 

(</) Doe (/, .lames v. llains, o 
M.&. S. 
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parishes of A. and /?., or in A. and B. respec¬ 
tively. (a) 

The number of niessuag-es, acres, &c. mentioned in 
the demise, need not correspond with the number to 
which the lessor claims title. He may declare for an 
indefinite number, as a hundred messuages, a thousand 
acres of arabh; land, &c.; and care should be taken 
that the number specified in the demise be larger than 
the num])er claimed; because, although if he declare 
for ?tiore than he is entitled to, lu^ may recover h\ss, 
the reverse will not hold, {h) Upon the same prin¬ 
ciple, if the lessor of tlu^ plaintiil' be entitled to a 
moiety, or other part, of an entire thing, as the half, 
or third part, of a house, he may recover such moiety, 
or third jiart, on a demand for the whole, (c) 


The entry of the plaintiff on the land need not b(‘ 
alleged in the declaration, to be made on any par¬ 
ticular day, although in the precedents it is usually so 
stated. It is suflicient if it be declar'd generally, 
that the jdaintiff (Mitered by virtue of the d^iise : nor 
does it sc(Mn to have been rccjuired, even in the an¬ 
cient practice, to be more explicit, because, as llie 
plaintiff entered l)i/ virine of the lease, he mustneces- 


(tt) 2 (Jhilty, I’loo. 

(/>) Derm (h llurgis v. I’lirvis, 
Burr. 3?G- Gtiy v. Raiul, Cro. 
Eliz. 13. 

(r) Ahlclt V. Skinner, 1 Siderf. 
2'i9. Goodwin v. Blackman, 3 Lev. 
334, In an ancient case it is said, 
that il'an ejectment he brought tor 
an iicro of land, and the metes and 


hounds he described in the declara¬ 
tion, and the jury find the del’end- 
ant guilty in half an acre of land, 
the verdict will be. bad ; because ot 
the uncertainty of which part, or 
moiety, the plaintifl’ is to have ex¬ 
ecution. (Winkwortli r. Mann, 
Yelv. 114, tamn tjuarr, tuk unit, 
ehajt. 2.) 
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sarilv iiave entered after liis title accrued; tlioimli it 
was tlicii said, that it iTiii]^!it have been otherwise, if 
the declaT\ation liad been prrf'texiit nij?{s he entenHl, 
for the plaint id’niiglit enter unlawfully, or before his 
time, under ])rett‘nc(‘ of the lease, (a) 

The day upon which the ouster oi‘ the plaintilV, In 
th(‘ casual eJ<‘ctor, is alleged to have tak<'n place, 
shouhl n'l^ularly be after the cojuineiseeinent of* the 
supposed h'ase and entry. This is n'Cjuisite, in order 
to support tlie consistency of the tiction; because, as 
the title of the ph'.inliifis supposed to aris(‘ from the 
lease mentioned in the declaration, it would he absurd 
for liiiii to complain of an injury to his possi^ssion be¬ 
fore, by his own showing’, lu' ]»ad anvclaim to be pos¬ 
sessed. 15ut it does not schmu absolulelv neca ssars 

■ • 

that this eonsistenev should be preserved ; for, as the 
\vor<ls afierwards, io arc alw ays used imme¬ 

diately ])cfore meiitioninjr the day of the ouster, it is 
most probable, upon the principles by which eject¬ 
ments art'at pn'sent regulated, that the Courts would 
in all cas^ consider an ouster laid previously to the 
day ol’ the tmtry, ‘‘as impossible and ropui>naul,“' 
and as such rej<'ct it. (/>) hJveii when the old practice 
pn'vailed, and the true principles of the reuuuly w ert* 
so lilfle understood, evu^ry possiblt^ intention was made* 
in favour of the plainlitl], wlnm an ouster was all(\i;‘<nl 
anterior to the time of the demise. Thus, on a de¬ 
mise from the 1st of February, 1752, to hold from the 
8tli of January beli)re, and that aflerwards, namely, 

(//; \\ . W-iircii,IN)!!, f/a Adams c. (loosf, ('n>. J;tf. 

Ui*'. Sit!, nil Oc.iui Sli .hi., [> N. 1*. U)(i, 


(Ml, 
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oil Uu; 28lli of January, 1752, defendant ejeeted him, 
and it was insisted for the defendants, that Ihc ])]ain- 
till\s title tlid not commence until the 1st of Fehruary, 
and therefore that the onstef was laid too soon ; tiie 
Court lield, that the day of the ouster, being laid un¬ 
der a.vr/V/rc/, was surplusage, and that ‘Uiftet'trards'’ 
should relate to the time of making the lease, and 
Ihen all would be W(J1 enough. (r<) In like manner, 
on a demise frdm the (>th of May, (uti/o acplf/iiOy by 
virtue ol'which plaintilf entered, and was possessed 
until afterwards, on tlie 18th of the same month, 
avHo sexfo sifpradido, defendant (jecled him, the 
(■ourt lu'kl tile declaration sunicient; because th(‘ 
ouster was laid to be on the 18th oftlu' s(nue month, 
wiii(;]i il (‘(suld not be if it were (iom^ in the sixth 
yi;ar, and rejected the word sexio as inconsisl('nt and 
void. (J)) Upon tlie same principh', where the demise 
w as on the slxih of September, 2 Jac., by virtue ol‘ 
which the plaintilf held, until afterwards, (to wit) 
on the fourth ilay of St^jitember, 2 Jac., defendant 
ejeeted him, the declaration was holdeii good, and 
the w ords under the scUicel rejected as surplusage, (r) 


(a) n. N. V. KXi. 

{!>) Davis I'ludy, Yi>lv, 

Adams /•. (^jose, Cio. •>(! 
Some old ejcoliiM'iit cases au' to be 
I'omul 111 the books, (Goodi^ain c. 
W akelield, J Sid, 7. Kamiis r. 
( lokei, .'i Mod. l!>a. Slt'plieiis i. 
( loker, Comb. :;; 5 . Hisfliaiu r. 
Cooke, 4 Ccoij. 111. Dsljorii v. 
Ividei, Cro. iac. J.i.'). IJewelyii r. 
W illiams, Cio. .lac. ?,'>!!. CLi\ton's 
I'ase, Co. 1.) m\\liich the oiisltT-. 
\\ere laid on llie .same d:i\s as ihe 
Icimses, ;ind uliich wen <lieided 


upon the distinctions loimnU 
l.ikcn, as to the tunc ol' ihe < oni 
ineiiccmeut oi' a dciiii.-c, wiicii 
stak'd in tlic lease to he “ I'lom the 
date,” and vxlu'ii I'rom •the day of 
lh(' dat('” ol'tlu' lease; but, siucu' till' 
jiid^meiil ill I’uidi?-. Duke ol’Coeds 
(('uwp. 7 1 1,) I'y wlueb il has been 
deteniiitied, tliat these esjiies.Mous 
shall he construed indillcrciitJy, 
eillKr iiii'fiisii ell/ or t’.o'A/'./i </v, so 
as to ;;ive eliect to thi' deed, these 
(• iscs e in no loiejer Ik' aulhonties. 
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From Ibe case of Morrell v. Smiili, («) it does not 
seem necessary to allege any particular day for the 
ouster, provided it appears from the declaration, to Ix^ 
subsequently to the coiSmenceiuent of the term, and 
prior to tlie bringing of the action; but in the pre¬ 
cedents a day certain is always laid, and it is tlu^ 
better method to mention a particular day. 

With respect to the ouster in tin ejectment for 
tithes, it is said in the case of Worrall v. llarjier, {li) 
that where the ouster was set forth to have lieen 
made in the*month ofMay, itwas luild ill, because 
there were no tithes to be ousted of at that si'ason of 
the year; but this doctrine is controverted by (xilbert, 
C. B., on the princfple) that the law does not judicially 
take notice of the time when tithes arise, (c) 

Op Amendino the Declaration. 

It was formerly the practice liolh in the King’s 
Bench and the Common Pleas, not to permit the de¬ 
claration in ejectment to be amended, until the land¬ 
lord, or tenant, had bemi made defendant instt^ad of 
the casual tyector; and, consequently, if the dehicts 
were such as to prevent the Courts from granting the 
common^ rule for judgment against the casual <jector, 
the phiintitrs lessor was compelled to discontinue the 
action, and resort to a new ejectment, (d) But this 
firactice is inconsistent with the present mode of re¬ 
gulating the remedy ; and the Court would, it is pre- 

(«) Cro. Jac. 311. .Icnk, 311. (</') Hoc </. Slrplicnson v. Doc, 

(/») 1 Roll. Rrp (')'>. IkiMt. UiP. 

(<) (Jillt. K)0(‘l. 07. 
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.sutued, now })ermit the lessor to amend his declara¬ 
tion before appearance, provided such amendnumt 
did no injustice to the tenant. Indeed, where by 
mistake, the name of the tenant in possession was in¬ 
serted at the comracnceiuentofthed(‘claration, instead 
of^that of the casual ejector, (the declaration and notice^ 
to appear benng in other respects ref^ular,) the court 
granted the rule for judgment upon the common alli- 
davit of service,*and s7igc/esled\\vAi if the tenant did 
not apjiear to the action, an application should be 
made to amend the declaration, (ct) 


It is also said that, even after appearance, the de-' 
elaration can be amended in form only, aiul not in 
matter of snbsta/itcc ; but it is now dilficult to point 
out what errors would be deemed substance, and not 

amendable. Under the strict rules, bv \\hi(h the 

• * 

action was formerly conducted, th(' dcinis<', the h ngth 
of the t('rm, the time of the ouster, 8oc., (/>) w ere all 
considered as matters of substance; (c) and so un¬ 
bending were the courts upon these points, that if the 
term expired, pending the action, by injunction from 
the Court of Chancery at the defendant's af)plication, 
or by the delay of the Court, in which the action was 


{(i) l)()c (1. ColdK’y <>. Kor, K. II. 
T. T. ir.lfi. MS. 

(/>) Foraicrly wJjoi a jjcrson dc'- 
fiari'd iTi ('’urUnciit in tlie Common 
I’Jt a-,, It till'course of’tlie Cinirt, 
tliat after iiiiparlancc In; should 
iiuikc a se,c,oud dcelar.ition ; and, 
when this practice prevailed, if tin 
]>lainlill, hy Itis firsL declaration, 
had laid the ouster before the com- 
nienceiuent of hi;! tenti, ot omitletl 


any other matter of substance, 
though the secotid declaration wore 
correct, ho could not recover; bo 
cuubc the declarattoii on the iniptir- 
lancc roll wat. the maU'ittd one on 
which the action was grounded — 
(Mcrrell r. Smith, Cro. .iae. oil.— 

.h Ilk. dll.) 

(() J)oed. Hardman e. I’llking- 
toii, Ihirr. (14 i7, and tlKM•a'^e^ there 

cited. 
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broiiijlit, in (he lessor was 

to resod to a new ejeeljneiit. {(f) 


A more liberal ])rincij)le has, ]»owever, uflaie y( ars 
been atlo[)U'(!; and the demise, term, Ivc, ari^ now 
most correctly considiTed as Ibrmal only, and may be 
aiiKMtded by llu'(lourl, or lyy a Jiid:,';e at ciiamlx rs, 
or at tiie sittings, or on tin' circuit, until tlie eaus<‘ is 
called on t<»r tiiab and the Jury sw oni; the judges 
acting uniformly on this sensible ruh', that if tlu' de- 
I’endaid lias rebi'il soli'ly upon the Ibrmal derence, 
and will surrender up possi'ssion upoti the amend¬ 
ment luing; made, he shall be paid tlu'. whoit 
oi his costs, buL ir in' ri'luscs to relimjuish the pos- 
st'ssion and will hazard a, trial nulwilh.standing tin* 
aiiK'iuliiK'ut, he is entitled to the costs oi the, ami'iid- 
ment only, (o) Idnis in an ejt'ctmenl to riijover 
lands, tbrfc'ited b> lh<' levying of a fine, whi re the de¬ 
mise was laid anterior to the time ofthei'iitrv to aAoid 
the liiu', and the suit was staid, by injunction in the 
Court of Chancery, for more tlian live >ears after tlm 


fine \v.is levied, so that the lessor was not in tiEce to 
mala.'a si'cond entr), or bring a second ejectimni, 
the (hnirt penuitk-d him to cliangi' the day ol the 
demise, to e day subseqin nt to tlu' day oi' llie enlrv : 
Lo‘d Mansfield obsi'rving, that the demisi; was a 
iiKTe iisiitter of form, and did uoi e\ist. (V;) fSo like¬ 
wise tbe Court ])ermitted tiie deeiarcition to be 


(m; Alltfl!. 

Sulk S, 

, {’. <) 

AJtul. Si 

niiodi"' 

, n.iui. 

!i, i)ii\('r ( 

S'criiiloi), 17. 

K<‘:Vi>llh 1 . 

'i'lfoni.i'', Ai! 1 

i. '.hk; 

'J • 

C-is.. 

'rcuij*. 

Mdul it^'. 




p() !)oi'(/. Lowih r. ( uJc'-, i tC 

M. .')<;(). ! (i/f, I ( hittv, 

IKflf (ti) 

{(■} Hoc f/. iiurdsiiLUi IMkiii”- 
toil, lluu. . 
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iiinendt'd by tlie insertion of a new count on a new de¬ 
mise, alter tliree terms liad elapsed, and the roll hiul 
been made uji and carried in. (a) So also after is¬ 
sue joined, by alt('rin<^‘ the parish, /row. f//c parish of 
f/, to the parish of St. John in 0.{h) And whm’e an 
ejectment was brouglit upon a forfeiture, and tin? 
di'inise was laid on a day anterior to the time when 
Ihe forfeiture was committed, the court permitted I he 
lesser ol‘ the plaintiff to amend (upon payment of 
costs) after the record was made uj), and the cause set 
down forMrial. (e) But tins pi'rraission is not to Ix' 
(‘xteiided to tiu' injury eftlx' del'endant, and theretbn' 
the court will not sulfcr the day of the demise to be 
altered to a tlay subseipjcnt to tlx' day of the deliAHTy 
of the declaration, for this would be to ^ive the 
h\ssor of tlu' })laiiitili‘a ri'L’ht of action which <lid not 
subsist at tlu‘ time of the* commenceim ni ol his 
suit. {(// 

Tin*, term also has l)e(‘n enlarged after its e\- 


(<i) 1)()<' </. iU'aiimcnit r. Anint- 
'J ('lntt%, ;iuj. 

ll') (rCuniitll r. 1 ’oitIi.— 

ll'Mlli, .1.'i’li’i. liil-l. 

MS. 

0 ; (/. h’niiiford v. Alilk'r. K. 

I>. II. T. Jo 14. MS. —TJii.s ease 
to carry tiic piuiciplc oi al¬ 
low imii ndment ofllu' dcnii->c 

til till cuTliiicnL toils u mo^l Imiil. 
Tli( (;i<;ctruciil was l)toiii;hl u])on a 
rovciiiiiit to iiiijsli (’(.Jitaiii biiiiil- 
jiiys in a woi kinuiililvc iiiiinncr bc- 
lorc the '-iOlh ol Sfi>t. Iftl.'t. The 
flcniisc was laid (Oi lln 'iblli dny «i' 


Murch, 1813, and Ihe dcrlaralioii 
delivered on lln. 'IVIh of Oct. Iftl.'} 
'J'he cause was set down lor trial, at 
the lirst sitliiij^s in Middle-es, in 
lldiiiy ’J’( nn, l!tl4: but stood lA’er 
until the second sittings. And two 
days bol'oic tiie second sillnig^, a 
rule to shew' c.uise \vhy die; day ol 
the dcniisf' should not btydiiTcd to 
the both of Sept, was ohf.uiietl , 
and made absolute iiuiTK'diatcly be¬ 
fore the iiMiig of the coiiit mi llif 
inoniMig ofthe second >iltiMC''. 

t,'/) Doc d. ^o.\lu^v r. .bill K's, K, 
]>. M. ' 1 '. I!.i 1 cd.-^. 
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piralion, upon payinoiit of costs, althoufrb the issue' 
was made np, the special jury struck, and llic cause 
^’Oiie down to trial, before the mistake was discovered ; 
th(' Court (considering, that it was a })lain mistake in 
tlio declaration, and niii>ht be amended by the writ, 
Mhi( li spoke of a term nol ytd expind. (r/) An (m- 
lari»oment of the term was also p('rmiitcd, by Lord 
Manslii'ld, in a case where a judgment in eject¬ 
ment in Ireland had Ix'en affirmed, upon a Avrit of 
mTor, in the King’s IK'ikcIi in England, but, from 
various delays, the term in the declaration had ex¬ 
pired before the plaintiff’s lessor could obtain pos¬ 
session. {1)) 

Whim the old principles of thi' action prevaileil, 
and the term was considered substance, and not 
amendable, the plaintilf was nol nonsuiti'd if the 
term expired before tine trial, but was permitted to 
proceed for his damages and costs, though not for 
the recovery of his land ; for (he right to damages 
for the ouster remained, although the right to posses¬ 
sion upon the lease was determined. It is not pro- 
babl(* at the pri'senl day, that opportunity will Ix' 
ofleiv'd to raise a [xnntofthis natunc, hut if the lessor 
of the plaintiirshould act so negligently as to proi'ced 
to trial upon an expired term, thi're seems no i;jL‘ason 
why the above-mi'iitioned ]>rinciple should not be ap¬ 
plicable to the modern practice, (r) 

In the case of GixKltitle v. Meymotf, the court ro- 


(n) UciO*/. I. ro r. Kills, niK. OX). (() I’apcl v, Saltoiistall, U Moil. 
(/-) A’iriiiM'. Hi’uloii, C’ovvp.tM 1. 'M9. 
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fused to amend a declaration, in which the said 
James,” instead of “ the said John,” was said to 
enter by virtue of the demise; and a case was cited, 
by Wright, J., in which the premises were laid to be 
in Twickeiihara, or Isleworth, or one of them,” and 
the Court refused to let the plaintilf amend, by strik¬ 
ing out tlie disjunctive words; but it seems that 

amcndnients have since been jierniittcd, l)oth in the 
» 

parcels and the names, (a) 


Of THE Notice to Aitear. (//j 

The name of tlic tenant in possession must 1)C pre- 
lixed to the notice; and, when the possession ol* the 
disput(‘d premises is divided amongst several, it is 
usual to })relix the names of all the tenants, to each 
separate declaration; although it <loes not seem ne¬ 
cessary to pretix more than tlie name of the indivi¬ 
dual tenant, upon whom the particular declaration is 
served, (c) The notice must contain the Christian and 
surnames of the tenant or tinants in possession. 
A notice addressed Mrs. flicks’’ has been held 
insutlicient; UJ) as also a notice addressed ‘‘ To the 
personal represenialires of A. Iff (tlie deceased tc;- 
nant.) (c) But where tlie tenant’s name was thus ab¬ 
breviated* “ John B. Joiics’’’ instead of John Benja¬ 
min Jonesf the notice was held good. (/) 


(«) 2 Sell. Pni>:. 143. o; Doc; (/'. (lovernors ofSt. "M.ii- 

(/<) Aj)j>cn(lix, No. IJ. garct’s llo^pilal v. Hoc, 1 iC Mouiv 

(c) Hoc; i/. Jliirlton v. Hoc, 7 'J'. Doe c/. 1‘aiil u. Hurst, J Cliil- 

H.'177. I>, 16?. 

{(J) Doe n. H(h‘, 1 ( liiiic. ( /') Anoii. l Cluity, .’iFS, jio 1>'oi)- ^ 
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It seems also that the notice will he sufficient, al¬ 
though the address to the tenant be altogether 
omitted, provided it be stated in the affidavit of ser¬ 
vice, that the tenant was duly served with a copy of 
the declaration before the essoigii day, and acknow¬ 
ledged such service, (r/) 

The notice must require the tenant to appear, and 
apply to the Court to be admitted defendant instead 
of the casual ejector^ within a certain‘time after the 
declaration is delivered; and when the provisions of 
the stat. 1 Geo. IV. c, 87, s. 1, are resorted to, the 
notice must also inform the tenant that he will be re¬ 
quired to enter into a recognizance with two sufficient 
sureties, in such reasonable sum as the Court shall 
direct, to })ay the costs and damages which may be 
recovered in the action. 

The time when the notice should require the tenant 
to appear and a]iply to be made defendant, is regu¬ 
lated by the locality of the prtMuises; unless the pro¬ 
ceedings are regulated by slat. 1 Win. IV. c. 7(1, s. 
36, when the notice must invariably require tin* te¬ 
nant to appear ivilhhi fen days after the delivery of 
the declaration. 

In other cases when the [iremises are situated in 
London, or Middlesex, the notice should be for the 
tenant to appear ‘^on the first day" (not the essoign 
W or within the four first days” of the term 

(«) Doc t/. PcHifion r. Roc,.) P. (/<) Holdfast i. I’reeman, Stvan. 
Aloorc, 73. 1041*. 
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next after the delivery of the declaration; and this 
mode of expression should be strictly observed; for 
although whore the notice was to appear ‘^in tlie be¬ 
ginning of the term,” the Court granted a ruh; for 
judgment against the casual ejector, («) yet where the 
notice was to appear “on the morrow of the Holy 
Trinity,” thejndgmont against the casual ejector was 


sot aside, upon the principle, that the notice was de¬ 
signed to inform the lay gents, of the time ofajipear- 
ing, and should therefore be expressed in such terms 
as tliey might understand, it)) It will, however, be 
sulhcieiit if the notice be to ap])(>ar generally of the 
lerin ; but the tenant will then have tlie whole term to 
appear in. 


When the premises are sikiatcd in any other county 

than London or Middlesex, the notice sliould re- 

• 

gularly n-ipiire the tenant lo appear geiKTaliy in the 
term, next ensuing tlie delivery of the declaration ; 
but it will be sullicieiit when the proceedings are in 
the Common Pleas, if it require him to appear in the 
ts.snahle term, next ensuing such delivery, although a 
non-issuabJo term intervene. Thus, wh<ai a declara¬ 
tion is entitled oi Trhuiy term, and delivered dining 
the long vacation, the notice may require the tmiant 
to appear in ///7rf/y/term. (e) 

The notice usually spccilies the term by name, in 
which the tenani is to apjiear, and the declaration 
should regularly be entitled of the term preceding; 
but where a dcclaralioii, delivered in ////c/yy vacation, 

(rt) TmMc-r >■. Tr.ivis, l^nrii 1?;». (r) Duo./. Cliirkci' INif, iT.iuiil. 

S('l. X. 1* h.to ;■ 
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was entitled of Easter Term, and the notice was to 
appear on the first day of next terra, the Court 
granted the common rule for judgment against the 
casual ejector during Easter term, considering that 
the tenant could not be misled by the wrong title to 
the declaration, so as to imagine he had until Trinity 
term to appear, inasmuch as the declaration was 
delivered, and the notice dated on a day antecedent 
to tlje essoign-day of Easier Term. («) Where also 
the notice had been given by mistake for Hilary 
instead of Trinity term, and the tenant was after¬ 
wards informed of the mistake, a rule nisi was 
granted ; (6) and in a subsequent case, upon a similar 
error, Holroyd, J. granted the common rule, (c) 
Where also the d(^claration was by original, and the 
notice was as if by bill, omitting "" wheresoever, 
the variation was held immaterial, {d.') But where the 
notice was to appear hi eight days of St. Hilary, 
instead of Hilary term generally, the Court refused 
the rule ; (c) as they also did where the declaration 
was eulitled hi the King’s Bench, and the notice was 
to apjiear in the Common Pleas. (,/') 

The declaration must be delivered before the es¬ 
soign-day of the term, in which the notice is given to 
ajjpear. (jr) 

The notice should regularly be subscribed with tlu‘ 

(n) Anon. K. li. E. T. 181?, MS. (r) Lackland d. Dowling v. IkiiJ- 
(/>) Anon. Si efeitty, 171. land, 8 B. Moore, 79. 

(c) Dor V. Greavo, !> Chilly, (f) Doc d. Lewis v. Hoc, K. B. 
17SJ. M.T. J821.MS. 

{d) Doe </. Thomas r. Koc, '2 Doc i/. Biui i. Itoc, Bain , 

(’hitty, 171. 172. 
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name of tlie casual ejector, and formerly proceedings 
have been set aside for an irregular signature; but it 
is now suflicieiit if the notice be subscribed with the 
name of the lessor of the plaiutifl^ or of any other 
person, (a) 

One case only is extant, in which an araendinent 
has been made, by rule of court, in the notice sub¬ 
scribed to the declaration; although it cannot be 
doubted that any amendments would now be allowed, 
which the justice of the case might require. In the 
case above alluded to, the lands were situated in 
Devonshire, and the notice was for the tenant to ap¬ 
pear in Michaelmaii term, wdien, according to the 
practice in country causes at that time, it should have 
been to appear in an issuable terra, and the affidavit 
stated, that if the lessor were not permitted to amend, 
he wTiuld be barred, by the statute of limitations, from 
bringing a new ejectment: the Court permitted the 
lessor to amend upon payment of costs. (6) 


(«) Pciiccable v Troublesome, shoiild have obtained of giving no- 
Barn. 17'2. IJazlcwood/A Price v. ticcs to tenants to appear in 'W/i- 
Thatelicr, ti T. R. 35J, C Joodtitle <A ismuUv. as well as issuable terms, 
J)ukc of Norfolk v. Notitle, 3 B. & and tlial such change of pracricc 
A. should not have been noticed in 

{!>) Doc (1. Bass v. Roc, 7 T. R. any of the reported cases. 

409. It is singular, tliat a pracficc 
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CHAPTER VIII. 


Of the Service of the Declaration, and Proceedings 
to Judgment against the casual Ejector when no 
appearance. 

The declaration in ejectment being a kind of pro¬ 
cess to bring the party interested into €ourt, its de¬ 
livery to the tenant resembles the service of a writ, 
rather than the delivery of a declaration ; and, as it 
is the only warning, which the tenant in possession 
receives, of the proceedings of the claimant, the 
courts are careful that a proper delivery be made, 
and that the nature and contents of the declaration be 
explained at the time, to the party to whom it is 
delivered. This delivery and explanation are gene¬ 
rally termed the service oj' the declamtion ; and our 
next inquiry will be directed to the different modes 
by which this service may be made. 

The service to be strictly regular should be made 
personally upon the party in possession of the pre¬ 
mises at the time of the service, or, when the posses¬ 
sion is divi<i||4 amongst several, upon each party se¬ 
parately. {a) When the ejectment is brought by a 
landlord again^ his tenant, and the tenant has under- 


(«) B. N. 1‘. ‘)S. 
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let the premises, the same rule prevails, and the 
service must be upon the under-tenant, or under¬ 
tenants if more than one, and a service upon the 
original tenant will not be sufficient, (a) But if the 
service is upon the original tenant, and he appears 
and pleads, be cannot afterwards release himself 
from the action upon the ground, that his under¬ 
tenants, and not himself, are in possession, {b) 

When personal service can be effected, it is imma¬ 
terial whether it be upon the premises demised, or 
elsewhere, (c) 

It frequently however happens, from the wilful or 
accidental absence of the tenant, or some other cir¬ 
cumstance, that the claimant is unable to serve him 
personally: the declaration is then delivered to one 
of the family, nailed to the door of the house, or in 
some other manner left upon the demised premises; 
and, when any of these irregularities happen, the 
service will be considered good,or otherwise, accord¬ 
ing to the particular circumstances of the case. In all 
these cases, the facts should be disclosed in the affi¬ 
davit of service, and ^mentioned to the Court on 
moving for judgment against the casual ejector ,* and 
if they are satisfied that the tenant has had notice 
of the declaration, they will make the rule absolute 
ill the first instance; but otherwise, they will grant a 
rule upon the tenant, to show cause why the service 
should not, under the specia| circumstamses, be suf- 

(а) Doe d. Lord Darlington v (c) Savage ^ Dent, Stran. 1064. 

Cock, 4 U. & C- 269. Taylor v. .lefts, 11 Mod. 302. 

(б) Roe V. Wiggs, 2 N. R. 330. 
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ficient and ^direct that the service of the rule on 

T * 

the premises shall be deemed good service. 

The power exercised by the courts in this respect 
is altogether discretionary; and it will be necessary 
to enter rather largely into a detail of the cases, in 
order to give a clear idea of the principles upon 
which they have been decided. 

Service of tlie declaration upon the wife of the 
tenant in possession upon the premises, or at the 
husband's house elsewhere, will be good service, (a) 
So alsoj if the affidavit state that the peptics were 
living together as man and wife, when the service was 
made, service on the wife any where will be good. (6) 
But the mere acknowledgment of the wife, that she 
has received a declaration, and given it to her hus¬ 
band, if it be not personally served upon the wife, 
will not be good service; (c) nor will an affidavit be 
sufficient which states the service to be upon the pre¬ 
mises on a woman, representing herself to be the 
wife of the tenarft in possession, if it does not also 
aver the defendant's belief of the fact, (d) 

When two or more tenants are in possession of the 
same premises, if it appear from the affidavit that the 
parties are all in possession, but that one only has 


(а) Deed. Baddam v. Roe, 2 B. (c) Goodtitlc d. Read v. Bad title, 
& P. 65. Gooc^ght d. Jones v. 1 B. & P. 384. Kt vide Anon. 2 
Thrustout, Blk. Doe d. mM- Chilly, 182. 

land V. Bayliss, C T. R. 705. (d) Doc d. Simmons v. Roc, 1 

(б) Jenny d. I’rcaton t. Cutis, 1 Chitty, 228 . 

N. R. 308—10. 
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been served with the declaration, the Court will grant 
the common rule against the parly served, and a 
rule nisi against the other parties; but if the affida¬ 
vit does not show such possession, the rule will 
be refused against all but those actually served. («) 

Service upon the wife of one of two joint tenants 
will not bind .the co-tenant, {b) 

Service of the declaration upon the child, or ser¬ 
vant of ihe tenant, will be sufficient service, pro¬ 
vided it appears from the affidavit, that the decla¬ 
ration was delivered on the premises before the 
essoign-day of the term, and that the tenant, pre¬ 
viously to such essoign-day, has acknowleged him¬ 
self to have received such declaration, or to have 
known of the service thereof, (c) 

Where the ejectment was brought for a house, 
which was rented by the churchwardens and over¬ 
seers of the parish, for the purpose of accommodating 
some of the parish poor, a servicer of the declaration 
upon the churchwardens, and overseers, was held 
sufficient, although they did not occupy the Louse, 
otherwise than by placing the poor in it. {d) And 


(ft) Right«. Wrong, 2 Chitty, 175. 
Doci/. FicJd V. Hoe, 2 Chitty, 174. 
Anon. 2 Chitty, 170. Doe d. Brom¬ 
ley v. Roe, 1 Chitty, 141. Doefil. 
El wood e. Roe, 3 B. Moore, 578. 
Doe d. Bailey v. Hoe, 1 B. & P. 
3C9. 

(5) Wood, L. & T. 463. 

(f) Roe d. llambrook *. Doe, 14 


East. 441. Doc d. Macdougall v. 
Roe, 4 B. Moore, 20. Doe d. Hal¬ 
sey V. Hoe, 1 Chitty, 100. Doe d. 
Tindall v. Roe, 2 Chitty, 180. Right 
d. Freeman v. Roe, 2 Chitty, 180. 
Doc V. Roe, 5 B. & C. 764. 

(d) Tupper d. Mercer v. Doc, 
Barnes, 181. 
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in an ejectment for a chapel, the service may be made 
on tlie chapel-\^ardens, or on the persons to whom 
the keys are intrusted, (a) But where the ejectment 
is for a house, service upon the person, having* the 
charge of the keys in order to let the house, will not 
be good service; (b) and service upon a person ap¬ 
pointed by the Court of Chancery, to manage an 
estate for an infant, although the estate consisted of 
a large wood, of which no tenant W'US in possession, 
has also been held insufficient, as being nothing more 
than a service on a gentleman's bailiff, (r) 

Where the premises consisted of a mansion, and 
four small houses in a yard, surrounded by a wall, 
through which was a door to them, forming the only 
means of access, in one of which small houses re¬ 
sided A., who was permitted to live there merely to 
take care of them and of the mansion-house, and the 
rest of the messuages were vacant: upon motion, that 
service on A. might be deemed good service under 
those circumstances, the Court refused the motion, 
and recommended the plaintiff to affix a declaration 
on the empty houses, and then to move that it be 
deemed good service, (ci ) 

III the* preceding cases no wilful opposition appears, 
on the part of the tenant, to the service of the decla¬ 
ration; and such of the services already mentioned 
as are considered good, are called regular services; 


title, 1 B. & P. 385. 

{d ) Wood, L. & T. 4ti0. 


(a) Run. Eject. 136. 

(J>) Anon. 12 Mod. SIS. 

(c) Goodtitle d. Roberts v. Bad- 
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but when the tenant absconds, or does any act which 

shows a resolution uot to receive the declaration, the 

* 

Court, upon affidavit of facts, will sometimes allow 
that to be good service, which otherwise would be 
deemed irregular. 

Tims, a tender of the declaration, and reading 
tlic notice aloud, although the tenant refuse to receive 
it, or run away and shut the doors, or threaten with 
a gun to shoot the person serving it, if he should 
come near; throwing the declaration in at the win¬ 
dow, sticking it against the door, or leaving it at the 
house, upon the servants refusing to call their master, 
and the like, have upon application to the court been 
liolden sufficient. So also a tender of the declaration 
in the shop, and reading the notice aloud there to the 
wife, when the tenant refused to receive the declara¬ 
tion; delivering it to the niece of the tenant, she 
being the manager of the house, and the tenant 
having absconded; nailing, the declaration on the 
barn-door of the premises, in which barn the tenant 
had occasionally slept, there being no dwelling-house 
on the premises, and the tenant not to be found at his 
last place of abode; have respectively been considered 
good and sufficient services, (a) 

Where the tenant resided abroad, and carried on 


(tf) Douglas w. -, Stran, 575. Bam. 188. Fenn d. Hildyard u. 

Smalley w. Neale, Bam. 173. Hal- Dean, Barn, 192. Sprightly rf. Col- 

sal v. Wedgwood, Bam. 174. Doe Jins r. Dunch, Burr. 1110. Doe d. 

d. Dry v. Roe- Bam. 178. Farmer Neale v. Roe, 2'W'iIs. 203. Fenn d. 

d. ‘Milc.s w. Thrustout, Barn. 180. Buckle v. Roe, 1 N. R. 293. Doe d. 

Bagshaw d. Ashton v. Toogood, Hervcyu. Roe, 2Price, 112. 2 Chit- 

Barn. 185. Short rf. Elraes w. King, ty’s cases. Titk, l^ectmenlf pas$im. 
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m agent residing on the premises, 
• and t^oerpice was by delivering the declaration in 
jtbt nstial way to tbe agent, and affixing a copy on 
1^ premises, tbe Court of King’s Bench held the 
service to be sufficient, (a) But in a case where it 
appeared that the tenant resided abroad for the pur¬ 
pose of avoiding his creditors, and had declared him¬ 
self afraid to return to England unless he could ob¬ 
tain a letter of licence, and that a copy of the declara¬ 
tion was duly served on the premises on a servant 
who was left in charge thereof, and at the same time 
another copy was affixed on the outer dqpr of the 
dwelling-house, the Court of Common Pleas refused 
the rule and also refused a rule to show cause why 
service on the tenant’s solicitor should not be deemed 
good service j because it did not appear by the affi¬ 
davits that the party had gone abroad to avoid the 
particular process in this action, (d) And the Court 
of King’s Bench also refused a rule, where the affida- 
^vit did slate, in addition to the fact that the party was 
resident in France, the belief of the party making 
the affidavit, tljat he was gone there for tbe purpose 
of the avoiding tbe service of the declaration; but 
the service was only stated to be upon the servant 
on the premises, without also adding that a copy of 
the declaration was affixed to them, (c) 

Where the tenant of a house locked it up and 


(a) Doe D. Rof!, 4 jB. & A. 063. 213. Doe d. Lowe v. Roe, 2 

(i) Doe rf, Ftaiwiok v. Roe, 3 B. Chitty, 177. Doe d, Ilele v. Roe, 
67S. 2 Chitty, 178. 

\f) Doe d, Jones t>. Roe, 1 Chittj 
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EDi^^itted it, and tbe landlord three months afterwat^ds 
fixed a copy of the declaration to door, it was 
held that the service was not ttscient, bat |h?^ 
the landlord should have treated it as a vacant pos* 
session (a) 

In a case where the tenant in possession was per¬ 
sonated, at the time of the service, by ano^er, who 
accepted the service in the tenant^s name, the Court 
granted a rule to show cause, why this should not be 
deemed good service ; and that leaving a copy of the 
rule at the house, with some person there, or, if no one 
was to be met with, aflSxing it to the door, should be 
“good service of such rule. And this rule was afterwards 
made absolute, upon an affidavit, ^ that the tenant 
was either not at home, or (if at home) was denied ; 
and, that her servant-maid was at home, but could 
not be served; whereupon a copy of tbe rule was 
affixed to the door of the houseand moreover, 

« that at a subsequent day,” (upon a doubt wbethei^ 
what had been already done was sufficient,) “ the 
maid being at home, and opening the window, but 
refusing to open the door, and denying that her mis¬ 
tress was at home, another copy was affixed on the 
door, and the maid was told the efifect of it; and 
another copy was thrown in at the window, and the 
original rule was shown to the maid.” (^) 

In a case, where one of the tenants virs a lunatic, 
and one C. lived with her, transacted her business, 
and had the sole conduct thereof, and of her person, 

ib) Fenn d Tyrrell v. Denn, Burr. 
1181 


(o) Doe d Lord Darlington v 
Cock, 4 B & C 250. 


a 
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bttt would not permit tbe deponent to have acc^ to 
her in order to serve her with the declaration, where- 
be delivered^ to the said C,; a rule was granted 
^raat the lunatic, and C,, should both show cause, why 
such service should not be sufficient; and the service 
on O. was held to be good, (a) 

Where the declaration was tendered on the day 
before the cssoign day, but the defendant's servant 
said, he had orders noi to receive any such thing, 
whereupon it w'as not then served, but was left at the 
house upon the day following; the Court refused the 
rule, saying, “We sometimes make that service, un¬ 
der particular circumstances, good, which otlierwise 
would have been imperfect; but here there was no 
service on tbe proper day, and we cannot antedate 
the service.” (b) 

When the service is good for part, and Imd for part, 
^he lessor may recover those premises for w liich the 
service is good; but if he proceed for all, and obtain 
possession by means of a judgment against the casual 
ejector, the Court will compel him to make restitution 
of that part, for which the service was bad. (c) 

Or iiw xkpriDAVTT or Service. (</) 

When tlie service of the declaration is made m the 
regular way^tlie next step to be taken, in order to ob- 


(jijDoerf Wii_Vit I Roe, lUtn. 
I'V). Dofr d, I>onl Aylesiniry i 
Roc, Q C'hitty, J83 


( 6 ; Wood r.&T.466. 

C< ) Tbid, 403. Appendix, No 41, 
O/; Appcndiv, No-^ 13, 17,18 
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tain judgment against the casual ejector, is to malce 
an affidavit of such service; which affidavit is annexed 
to the declaration, and is the ground upon which the 
rule for judgment is to be moved for. But, when the 
circumstances of the case are special, it is usual to 
move, in the first instance, for a rule to show cause, 
why the service, mentioned in the affidavit, should not 
be deemed good service; and this motion may be 
made, either before, or after the service of the decla¬ 
ration ; although, if the lessor be aware of the difficul¬ 
ties he will have to encounter, it is better to make an 
affidavit of the circumstances, which are likely to 
happen, and move, prior to the service, for a rule to 
show cause, why a service of such a nature should not 
be sufficient, (a) 

The affidavit may be sworn before a judge, or a 
commissioner, aiul should regularly be made by the 
person who served the declaration; although the Court 
have been satisfied with the affidavit of a person, who 
vsaw the declaration served upon, and heard it ex¬ 
plained to, the tenant in possession, {b) 

The affidavit must be entilled uifh flic name offhe 
casual ejector, (c) and when no special circumstances 
take the case out of the general rule, it must state 
that the declaration was delivered to the tenant in 
possession, or his wife, &r. and that the notice 
thereto annexed, was read and explained, at tlie 

♦ 

(fl) Methold V. Noriglit, Blk. (/>) GoodtiUo rf. Wanklcnv. Bad- 
200, Gulliver V. Wagtitaft, Bik. titli, 2 1».& P. 120. 

317 . (f) Anon. 2 Clntty, 181. 
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time of the delivery, or generally that the tenant was 
informed of the intent and meaning of the service, {a) 
If the affidavit only state that the notice was read, 
the service will not be sufficient; (b) and where it was 
said, on the delivery of the declaration, “ This is an 
ejectment from Mrs. C. C.(r) as also where the 
expression was, “ This is an ejectment from Mrs. 
C. C., hut it is not intended to turn you out of 
possession, but to get into the receipt of the rents 
a7id profits*' (c) the services were held not to be 
good ; (c) and an insufficient service of this kind will 
not be aided by an explanation after the essoign day 
of its nature and meaning, (c) But if the tenant ac¬ 
knowledge that he understands the meaning and in¬ 
tention of the service, it will be good, without any 
such reading or explanation, (d) 

If the service was upon the wife, the affidavit must 
also state, that the service was on the premises, or at 
the husband’s house, (e) or that the husband and W’ifc 
were living together; (/) and, if the service were on 
the child or servant of the tenant, “ that the service 
was acknowledged by the tenant before the essoign 
day of the term, (g) 

The affidavit must l)e positive, that the person 


(a) Appendix, Nob. 16, 17, 18. (e) Doe d. Morland v. Bayliss, 6 

(b) Doe d Whitfir Id v. Roc, K. B. T. 11. 765. 

T. T. 1815.—MS. (y ) Jenny d, Preston v. Cults, 1 

(c) Doe d. Edwards Roe, K.B. N. R. 308. Appendix, No. 18. 

II. T. 1821.—MS. (g) Roe d. llambrook v. Doe, 14 

(d ; Doe*I. Quintin v. Roe, K. B. East. 441. 

T. T. 1816. MS. 
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served was the tenant in posession, {a) or that he 

acknowledged himself to be so. (b) An affidavit 

therefore that the deponent did serve A, B, tenant in 

possession, or his wife, was held not to be sufficiently 

certain as to either, (c) So also affidavits, that the 

deponent did serve the wives of A. and B. who, or 

one of them, are tenants in possession; (d ) that he 

served the perso?i in possession, (e) and that he 

served A, B. whom he verily believed to he the 

tenant in possession, (/) have been held insufficient. 
* 

If several persons be in possession of the disputed 
premises, and separate declarations in ejectment be 
'served upon them, one affidavit of the service upon 
all, annexed to the copy of one declaration, is suffi¬ 
cient, provided one action of ejectment onl) be in¬ 
tended ; (y) but if the ejectments are made several, so 
as to have separate judgments, writs of possession, 
&c. then separate affidavits, of the several services 
upon the different tenants, must be annexed to copies 
of the several declarations respectively. (/<) 

Whbn one action only is intended, the names of all 
the tenants are generally prefixed to each notice; but 
in a case where, in the several declarations served, the 
name of the individual tenant alone, to whom any par¬ 
ticular declaration was delivered, was prefixed to the 


(«) Doe V, Roe, 1 Chitty, 571. (0 Doc </. Robinson v. Roc, 1 

(ft) Anon. 1 Barnard, 350. GockI- Chitty, 1IR, note («). 
title V. Davis, 1 Barnard, 429- (,/) Doe v. Badtitle, 1 Chitty, 215. 

(c) Birkbcck v. Hughes,Barn. 173 ( g) Apjicndix, No. 17. 

(d) Harding d. Baker v. (ireen- (ft) 2 Sell. Piac. lou. ^ 
.sinith^llllarn. 174. 
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notice to such declaration, iusteaeJ of the names of ail 
the tenants, so that the person making the aflidavit of 
service could not swear, that a copy of any one decla¬ 
ration and notice had been served on the tenants, 
the Court, notwithstanding, thought one rule sufTicient, 
on motion for judgment against the casual ejector, (a) 

When an affidavit of service is defective, the 
Court will not grant a rule upon an undertaking that 
a suppleuiental affidavit sliall be made remedying the 
delect; but upon obtaining such supplemental affi¬ 
davit, tlie lule may be moved ibr as in ordinary 
cases, (d) 

> 

When the action is founded on the stab I G. 
IV, c. 87. s. 1, instead of moving for judgment in 
the ordinary way, the lessor should be prepared 
with the affidavits requiretl by that statute, in ad¬ 
dition to the usual affidavit of service, and the mo¬ 
tion should be for a rule to show cause “ why tbe 
party should not undertake, upon being admitted de¬ 
fendant, besides entering into the common rule, and 
giving the coumion underlukiug, to give the filaintifl’ 
judgment, in case he obtain a verdict, of the term 
next preceding ijic trial; and why he should not enter 
into a recognizance by himself’ and two sufficient 
sureties, in a sum io be named by the Court, to jiay 
the costs and damages which may be recovered in the 
action.” 


(rt) Hoc t/. Buj Itou v Jlot, 7 T. U N. 11 30J Coodutlc d, Sand^s 
177. ^ i.BaduUf, K B T T. IS 19.—MS 

{b) Jetinv d, Ticbloui. Cutl-^, 1 
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When the claimant proceeds upon the stat* 1 
Wm, 4. c. 70. s. 36, it must be sworn, in addition 
to the usual affidavit of service, that the relation of 
landlord and tenant subsisted between the lessor and 
the party in possession, and that the interest of the 
latter in the premises expired within ten days next 
before the service of the declaration. 


Oi’ Judgment against the casuvl Ejector. 


The motion for judgnient againsi the casual ejector, 
ill ordinary cases, is of course; that is, such only as 
requires the signature of a counsel, or serjeant; ant! 
after it is signed it must be taken by the attorney 
to the clerk of the rules in the King’s Bench, or to 
the secondary of th(‘ Common Pleas; as these motions 
will not be received in court unless there is something 
special in the service of the tleclaration: (<;?) butwhien 
any special circumstances exist, the rule must be 
moved for as in other cases. The rule granted upon 
this motion is, that the judgment be entered for the 
plaintiff* against the casual ejector by default, unless 
the tenant in possession appear, and plead to issue, 
within a certain time mentioned in the rule, {b) 

The time for moving for judgment, as also the time 
for the defendant’s appearance, is governed by the 
locality of the premises, and the time mentioned in 
the notice, when the defendant is to appear. 


(«) Ante, yi3. 


{b) Appendix, Nos ‘JO, '31, 2CJ 
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In the King’s Bench, if the premises arc situated in 
London, or Middlesex, and the notice requires the 
tenant to appear ou the first day, or within the first 
four days, of the next term, the motion for judgment 
against the casual ejector should regularly be made 
in the beginning of that term; and then the tenant 
must appear within four days inclusive, after the mo¬ 
tion, or the plaintiflf will be entitled to judgment. If, 
however, the motion be deferred until the latter end 
of the term, the Court will order the tenant to appear 
in two or three days, and sometimes immediately, that 
the plaintifi may proceed to trial at the sittings after 
term; but, if the motion be not made before the last 
four days of the term, the tenant need not ajipear until 
two days before the essoign day of the subsequent term. 

In the Common Pleas, if the premises are situated 
in London or Middlesex, and the tenant has notice 
to appear in the beginning of the term, judgment 
against the casual ejector must be moved for, within 
one weelc next after the first day of every Michael¬ 
mas and Easter term, and within four <lays next 
after the first day of every Hilary and Trinity term; 
(a) except, it seems, when the tenant has absconded, 
and the proceedings are upon the statute of 4 Geo. II., 
and then the motion may be made at any time during 
the term; because the rule of 32 Car. II. relates only 
to declarations in ejectment, served upon tenants in 
possession, {b) 

(a) Ileg Tnn. 3‘J C ir. II. C D. be corn ct, it seems to extend to 

(i) Negative (/ Parsons i Posi- siniilai casts when the proceedings 
tive, Barn. 17 It the principle are at common law. 
upon which this exception is taken 
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When the premises are situated elsewhere than in 
London or Middlesex, or being situated in London 
or Middlesex, the notice is to appear generally of 
the term, judgment must be moved for in all the 
courts during the term in which the notice is given 
lo appear ; and the appearance must be entered within 
four days next after the expiration of such term, whe¬ 
ther it be ail issuable or non-issuable one. (a) 

When the action is brought under the provisions 
of the statute 1 Win. IV. c. 70. s. 36, the tenant 
must in all cases enter his appearance within ten days 
after the delivery of the declaration. 

By a rule of the Court of King's Bench, which has 
been adopted by the Court of Coiimion Pleas, (d) the 
clerk of the rules now keeps a book, in which are en¬ 
tered all the rules delivered out in ejectments, in- 
stt'ad of that formerly kept, which contained a list of 
the ejectments moved. The entry must specify the 
number of the entry, the county in which the premises 
lie, the name of the nominal plaintifl’, the first lessor 
of the plaintifl', with the words “ and others,” if more 
than one, and also the name of the casual ejector. 
And unless the rule for judgment be drawn up, and 
taken away from the office of the clerk of the rules 
within two days after the end of the term, in which 
the ejectment shall be moved, no rule is to be drawn up 
or entered, nor any proceeding had in such eject¬ 
ment. 


(«) got i It. A. 5J9. 2 It, 
\ It. 70a, OPnte'lOO. 


(If) M. T,31 Geo. 111. 4 T. R. 1. 
L. T. l<i Geo. i II. 1 Taunt. 317. 
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When the proceedings are in the King’s Bench by 
bill, bail must be filed for the casual ejector before the 
judgment can be signed against him, or the Court will 
set the judgment aside; (a) but the bail need not be 
filed until after the rule for judgment is drawn up. (6) 

The reason for this form seems to be, that there 
is no cause in Court against the casual ejector, before 
bail is filed; and therefore nothing upon which to 
ground the judgment, (c) But where no bail was 
filed in ejectment, and a writ of error was brought, 
and it appeared by the attorney's books that the at¬ 
torney had his fee to file bail, but was since dead, the 
Court ordered bail to be filed mtiic pro inne, that no 
error might appear upon the record ; because as it 
was on the part of the defendant to file bail, therefore 
he should not be allowed to take advantage of his 
own error: and although the plaintift* proceeded 
without any bail filed by the defendant, yet as the 
defendant’s attorney had had his fee to file such bail, 
and as there was no proper remedy against the de¬ 
fendant, because he had given the fee, nor against 
the attorney because he was dead, it therefore be¬ 
came the justice of tlie Court to set it right, that the 
plaintifi* might have no mischief, (d) 


(a) Bouchier v. FriciMl, 2 Show, 
249. 

ib) Gilb. Eject. 21. 

(c) It has been said that if the 
tenant appear and the cause go on 
to trial, the Court will not compel 
him, if the proceedings arc bi/ bill, 
to confess lease, cnti-y, and ouster, 
uuless commtai hail has been filed 


for the casual ejector; but thi^ 
doctrine seems scarcely coitsi'-Unil 
with the moflern principles of tin 
remedy. (Jilb. E^ect. 22. 

(d) Gilb. Eject. 22. This case 
seems scarcely applicable to Uic 
modern practice. (Eidt pos/, Wnt 
of Error, j 
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In tlie time of Charles 11. the Court published a 
rule, (a) that no person should be permitted to take 
out judgment against the casual ejector without a 
certificate that a latitat had been taken out, and bail 
filed; because the Court had no authority to proceed 
by bill, unless the defendant appeared to be a pri¬ 
soner of the Court. But this certificate is not now re¬ 
quired, nor is a latitat necessary; for wlien the ca¬ 
sual ejector finds common bail, he admits liimself to 
be a prisoner of the Court, and whether lie came into 
Court regularly by latitat, or not, yet the judgment 
is not coram nonjvdwe. (6) 

- ’ When the time appointed for the appearance of 
the landlord, or tenant, has expired, it is not neces¬ 
sary to give a rule to plead, but judgment may at 
once be signed against the casual ejector, provided 
the party interested has neglected to appear; which 
fact is ascertained by searching the ejectment books 
of the judges in the King^s Bench and the protho- 
notary^s plea book in the Common Pleas. A rule for 
judgment must then be drawn up with the clerk of 
the rules in the former, and the secondary in the 
latter court; and an incipiltir of the declaration made 
on a proper stamp, and also on a roll of that term. 
These must be then taken to the clerk of the judg¬ 
ments in the King's Bench, and to the prothonotary 
in the Common Pleas, (together, when the proceed¬ 
ings are in the Common Pleas, with a warrant of 
attorney for the defendant,) and judgment will then 
be signed accordingly, (c) 

(a) Reg. Tiin. 11 Cdr. II. and (h) Gilb. Fject. 22. 

Mich 33. ( dr. II. (() App. No 23 



252 


OF SIGNING JUDGMENT AGAINST 


The judgment, however, must not be signed, until 
the afternoon of the day next after that on which the 
rule expires ; and if Sunday happen to be the last 
day, not until the afternoon of Tuesday, (a) 

After the judgment is signed, the writ of possession 
must be made out, (together with the praecipe for it, 
if in the King^s Bench,) and delivered to the sherifli 
who will execute the same by giving possession of 
the premises to the plaintiff^s lessor. 

Judgments against the casual ejector irregularly 
obtained, w'ill, as a matter of course, be set aside ; 
and as the situations of claimant, and defendant, in 
ejectment, are materially ditlereiit, the Courts are li¬ 
beral in their rules for setting aside judgments against 
the casual ejector, although regularly signed; and will 
grant them even after execution executed, upon affi¬ 
davit of merits, or other circumstances, which at their 
discretion they may deem sufficient, (h) The regular 
mode of setting aside such judgments is by rule of 
court, for the party having obtained the judgment to 
give up the possession ; but if the circumstances of 
the case require it, the Courts will order a writ of 
restitution to be issued, (r) 

In an ejectment where a party having been admitted 


(a) Hyde d. (’ulliford ti.Thrns.t- 
out, Say. 303. 

(d) Doe d, Troughton v. Roc, 
Burr. lOyC. Dobbs v. Passer, Slran, 
P75. Mason d. Kcudale v. 1 lodgson. 
Bam. 250. Doer/. luocers'(\mi- 
{>.uiy V. Roc, 5 Taunt. 205. Std 


vuk Doc d. Ledger t. Roc, 3 Taunt. 
506. 

(<) Goodiight d, Russell v. No¬ 
ught, Barn. 178. Davichf/. Povey 
V. Doc, Blk. 892. Appendix, No. 
41. 
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to defend alone, as landlord, died before the trial of 
the cause, devising his real estates to B, and the les¬ 
sor (having committed no wilful delay,) was prevented 
by the Statute of Limitations from bringing a fresh 
ejectment, the Court gave him leave to sign judg¬ 
ment against the casual ejector in the old suit, and 
issue execution thereon, unless B. would appear and 
defend as landlord. («) 

(«) Doe d. Grubb v. (Jrubb, 6 B. & C. 457. 
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Of the Appearance — Plea—and Issue. 

In the preceding chapter tlie suit has been conducted 
to its termination, when no appearance is entered in 
pursuance of the notice subscribed to the declaration; 
we must now consider, who may appear and defend 
the action, and in what manner such appearance 
should be made. 

Notwithstanding the power possessed by t!ie Courts 
of framing rules for the improvement of this remedy, 
the interference of the legislature has at times been 
called for, and it has been most bcneficiallv exerted in 
regulating the appearances to the action. The tenant 
in possession, being the person primil facie interested, 
is, of course, the party on whom the declaration is 
always served; although it frequently happens in 
practice, that the lands belong to some third person 
out of possession, to whom such service can afford no 
information of the proceedings against him, and who 
by the common law has no remedy against his tenant 
if he omit to give him notice of them. By the rules 
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and practice of the Courts also, for it would scarcely 
be correct to say by the common law, the landlord it 
seems was not permitted to defend, even when he did 
receive notice, unless the tenant consented to become 
a co-defendant with him; {a) and no means existed b^ 
which the tenant could be compelled to appear, and 
be made such co-defendant, (b) This system occa¬ 
sioned great inconvenience to landlords. The tenants 
from negligence, or fraud, frequently omitted to ap¬ 
pear themselves, or to give to the landlords the ne- 
nessary notice; and although judgments against the 
casual ejector have been set aside, upon affidavits of 
circumstances of this nature, the remedy was still 
very incomplete, (c) 

To remedy these imperfections, by the statute 
1] Geo. II. c. 19. s. 13, it is enacted, ^^That it shall 
and may be lawful for the court in which an eject- 
inent is brought, to suffer the landlord or landlords 
to make him, her,* or themselves, defendant or de- 
fendants, by joining with the tenant or tenants, to 
whom such declaration in ejectment shall be de- 
livered, in case he or they shall apjiear; but in case 
“ such tenant or tenants shall reluse, or neglect to 
appear, judgment shall be signed against the casual 
‘^ejector for want of such appearance; but if the 
landlord or landbrds of any part of the lands, tene- 
“ ments, or hereditaments, for which such ejectment 
was brought, shall desire to appear by himself or 
themselves, and consent to enter into the like rule, 
‘‘ that by the course of the court the tenant in posses- 


(«)iill. Vi.lkt4 674 
(b) (.ooflriLjlit V. 11 art, Straii 660 


(<) Anon. I'i Mud Jll 
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sion in case he or she had appeared, oupfht to have 
done; then the Court, where such ejectment shall 
be brought, shall and may permit such landlord or 
landlords so to do, and order a stay of execution 
upon such judgment against the casual ejector, un- 
til they shall make further order therein/’ 

By the 12th section of the same statute it is also 
enacted, "That every tenant, to whom any declara- 
tion in ejectment shall be delivered, shall forthwith 
** give notice thereof to his landlord, baililF, or re- 
ceiver, under the penalty of forfeiting the value of 
" three years’ improved, or rack-rent of the premises 
so demised, or holden, in the possession of siu h 
" tenant, to the person of whom he holds ; to be re- 
" covered b}' action of debt to be brought in any of 
" his Majesty's courts of record at Westminster, or 
" in the counties palatine of Chester, Lancaster, or 
" Durham, respectively, or in the courts of grand 
" sessions in Wales.’' ^ 

With respect to this latter section, it may be pro¬ 
per at once to observe, that it has been interpreted 
to extend only to those cases, in which the ejectments 
are inconsistent with the landlord's title. Thus, a 
tenant of a mortgagor, who does not give him notice 
of an ejectment, brought by the mortgagee upon the 
forfeiture of the mortgage, is not within the penalties 
of the clause, {a) 

The first enactment in the thirteenth section of this 
statute, namely, that landlords may be made defend¬ 
er) Buckley v. Buckley, 1 T. R. C17. 
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ants by joining with the tenants in possession, is de¬ 
cidedly only a legislative sanction.of the previous 
uniform practice of the courts ; and it is also said, by 
Wilmot, J., in the Ifese of Fairclaim d. Fj^wler v. 
Shamtitle, {a) that landlords were permitted before 
this statute to defend ejectments without joining the 
tenants in possession. There is indeed but one case 
extant in which the contrary doctririb is maintained ; (6) 
and the loose notes to be found of cases previous to 
that decision certainly favour Mr. J. Wilinot's opi¬ 
nion. (c) It is therefore probable, particularly since 
the case above alluded to happened but a few years 
before the statute was passed, that the practice was 
not clearly settled until the time of that decision, and 
that the statute was enacted in consequence of the 
inconvenience resulting therefrom, (d) 

By the words of the statute the courts can admit 
landlords only to defend, and difficulties have fre¬ 
quently arisen, as to the meaning of the word landlord 
in the act, and as to what interest in the disputed 
premises will be sufficient to entitle a person claim¬ 
ing title, to appear and defend the action. 

In the first reported case upon the construction of 
this section, it was holden, that it was not every per¬ 
son claiming title, who could be admitted to defend 
as landlord, but onljf he, who had been in some degree 
in possession, as receiving rent, ike.; and upon this 


(a) Burr, 1301. Anon. 12 Mod. 211. 

(A) Goodnght v. Hart, Stran. 830. (d) Fairclaim d. Fowler v. Sham- 

(t) i^amb V. Archer, Comb. 208. title, Burr. 1290. 1298. 
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principle, the Court would not allow a devisee claim¬ 
ing under one will of the testator, to defend as land¬ 
lord in an ejectment, brought by a devisee claiming 
under another will of the s?Ae testator, (a) But 
this doctrine was afterwards reprobated by Lord 
Mansfield, in a case where the principles of the sec¬ 
tion were fully considered, and the decisions, anterior 
to the act, investigated and explained. 

There arc (says Lord Mansfield) two matters to 
be considered. First, whelher the term ^ landlord^ 
ought not, as to this purpose, to extend to every per¬ 
son whose title is connected to, and consistent with, 
the possession of the occupier, and divested, or dis¬ 
turbed, by any claim adverse to such possession, as 
ill the case of remainders, or reversions, expectant 
upon parti(‘ular estates: si'coiidly, whether it docs not 
extend, as between two persons claiming to be land¬ 
lords de jure, in right of rejiresentation to a landlord 
de facto, so as to prevent either from recovering by 
collusion with the occupier, without a fair trial with 
the other. When' a person claims in opposition to 
the title of the tenant in possession, (li) he can in no 
light be considered as landlord : and it would be un¬ 
just to the tenant, to make hmi a co-defendant: their 
defences might ckuh. Whereas, when there is a pri- 
vity between them, their defence must be upon the 
same bottom : and letting in the person behind, can 
only operate to prevent treachery and collusion. It 
is no answer, ‘Mhat any person aflcctcd by the judg¬ 
ment may firing a new ejectmentbecause there is 

iti) Ru< li j tal. 0 . liarii. (6) Driver d. Oxcndoii i\ T.aw- 

i IKS 
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a great difference between being plamfiffy or defend- 
anty in ejectment. («) 

The judgment in this case was not, indeed, ulti¬ 
mately given upon these points; but the principle 
upon which the statute is to be interpreted, seems to 
have been established by it; and we may now consi¬ 
der, that the word landlord is extended to all persons 
claiming title, consistent with the possession of the 
occupier: and that it is not necessary they should pre¬ 
viously have exercised any act of ownership over the 
lands. Thus, the courts have permitted an heir, who 
had never been in possession, to defend where the 
father, under whom he claimed, had died just before, 
having })reviou&ly obtained the same rule, {li) So 
a devisee in trust, not having been in possession, 

(</) Fairclaim d. lowlt'i i. Sham- sou k juiiing to bt made a dcffiid- 
titlc, Hun. 1290.—94. Thi pun- ant undti the ait had stood m the 
uplfs laid down by Lord Kenyon, situation ol mniudiate heir to the 
( J., in the case of Lovelock d. person last siuod, or had been m 
Kurils w. Dancaster (3 T. U. 7B3.) the n'ltion ot remiindcr-inan, 
itmi to support tlie doctrine ol under the saint litli as the original 
Lori Maiisfiild, above mentioned; landlord, 1 am ot opinion tint he 
altliough, from the omission, in the might have bttn permitted to dc- 
leport of the case, of the facts fend ,is a landlord, hy virtue of the 
upon which Lord Ivtnyon’s judg- directions ot the statute; hut here 
nitiit was founded, the point can- the viry (juesiion in dispute bc- 
iiot be clearly ascertained. tween the adviisc paity and iiim- 

It was moved, tliat the ctstui sell is, whethei lie is eiitiUe^d to be 
//MA# might be made defendant landlord or not, and therefore we 
in ejectment instead ot the tenant, arc not autliorued to extend tlie 
and objected to on the opposite provision of the statute U) such a 
side, because he had never been m case as tins.” The rule was dis¬ 
possession, and could not beWi- charged. 

sidered as a landknd under the (//) Doe d. Ilebletliwaitc v. Hoc, 
statute 11 (>eo. II. c. 19. s. 13. cited 3 T. 11. 783. 

Loid Kenyon, C.J. “If thepei- 

s ‘i 
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was permitted to defend, {a) and a mortgagee has 
been made defendant with the mortgagor; (h) but in 
a recent case, the Court refused to permit a mort¬ 
gagee to defend, because it did not appear that he 
was interested in the result of the suit, (r) 

If a party should be admitted to defend as land¬ 
lord whose title is inconsistent with the possession of 
the tenant, the lessor of the plaintiff may apply to the 
Court, or to a judge al chambers, and have the rule 
discharged with costs, (d) If, however, he neglect 
to do so, and the party continue upon the record as 
defendant, such party will not be allowed to set up 
such inconsistent title as a defence at the trial, (e) 

The Court of King’s Bench, in a case which hSs 
already been frequently cited, exercised a singular 
species of equitable jurisdiction, with respect to the 
admission of a person claiming title, to defend an 
ejectment. The action was brought by one, claiming 
as the heir of a copyholder; and the lord of the manor, 
claiming by escheat pro defectu hceredis^ obtained a 
rule to show cause, why he should not be admitted 
defendant. After considerable argument as to tlie 
legality of the lord’s claim to defend, it was agreed 

(«) Lovelock (I ^ orris t*. Dan- vide B. N. P. i)3 ) 
taster, 1T. II. 122. (<) Doe d. Pearson v. Hoc, 0 

(i) Dop d. Tilyard v Cooper, 8 Bing 613. 

T. II 645. It docs not appear, (d) Doe d Harwood v. 1 ippea- 
froni the report of tins case, whe- cott.—( oram Wood, B. Tnn. Vac^ 
Iher the mortgagee had previously 1817. MS. 

received any rent; but, Irom Uie (e; Docrf.Knight».LadySmythe, 

piimiplcb abovt laid down, the cir- 4 M. & S. 447. 
cumstance stem® immaterial, {bed 
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by both parties, at the recommendation of the Court, 
that the then ejectment should be discontinued, and a 
fresh one brought in the lord’s nanlfc, in which the 
heir should be admitted defendant: and Lord Mans¬ 
field, C. J. declared afterwards, that if the heir had 
refused to consent to this arrangement, they would 
have admitted the lord to defend, and that if the lord 
had refused his consent, they would have discharged 

to 

the rule, {a) 

A wife has been permitted to defend, where the 
title of the plaintifPs lessor arose from a pretended 
intermarriage with her, which marriage she dis¬ 
puted. (b) 

But a parson claiming a right to enter, and [)erfbrm 
divine service, has been held not to have a sullicieut 
title to be admitted defendant; (c) and, where the ap¬ 
plication for admission appeared only a device to put 
olF the trial, the Court refused to grant a rule, (d) 

It may be useful to observe, that it is not necessary 

for the landlord to be made defendant in order to 

make his title admissible in evidence; but that he 

* « 

may with the tenant’s consent delcnd in the tenant’s 
name. And where a suit was so defended, and the 
lessor of the plaintiff, having knowledge thereof, ob- 


(tf) fairclaim d. Fowler v. Sham- (t) Martin v. Davis, Stran. on. 
title. Burr. 1290. Vid. Cunt, llillingswortli i>. Bitw_ 

(Jb) Fenwick v» Gravenor, ? Mod. ster, Salk. 260. 

71. (d) Fenwick’s case, balk. 267. 
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tained from fte t^ants a retraxit of tlie plea, and a 
cognovit of tbe action, the Court directed the judg¬ 
ment to be set #iide. {a) 

Thus far as to who may appear: we must now 
consider how the appearance should be made, and 
herein first of the Consent Rule. 

The form {b) and purposes of the consent rule 
have already been cursorily mentioned; (c) but they 
must now be spoken of more fully. It is in substance 
as follows: First, The person appearing consents 
to be made defendant instead of the casual ejector. 
Secondly, To appear at the suit of the plaintiff; and. 
if the proceedings are by bill, to file common bail. 
Thirdly, to n'ceive a declaration in ejectment, (ct) 
and plead not guilty : Fourthly, At the trial of the 
issue to confess lease, entry, and ouster, and posses¬ 
sion of the premises in respect of which he defends, 
and insist upon title only. Fifthly, That if at the 
trial he shall not confess lease, entry, ouster, and 
possession, whereby the jilaintiff shall not be able 
to prosecute his suit, such party shall pay to the 
plaintiff the costs of the non pros, and suffer judg¬ 
ment to be entered against the casual ejector. Sixthly, 
That if a verdict shall be given for the defendant, or 
the plaintiff shall not prosecute his suit for any other 
cause than the non-confession of lease, entry, ouster, 

(a) Doc d. Locke v, Fiaiiklui, 7 W The declaration, served upon 
Taunt, 0. tlie tenant to bring him into court 

(i) Appendix, No. 25. the only declaration now de- 

(f) Ante, 15, hveied. 
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and possession, the lessor of the plaintiff shall pay 
costs to the defendant. Seventhly, When the land¬ 
lord appears alone, that the plaintiff' shall be at liberty 
to sign judgment immediately against the casual 
ejector, but that execution be stayed until the Court 
shall further order; (a) and Eighthly, where th#pro- 
ceediugs are under slat. 1. Geo. IV. c. 87, to give 
judgment of the term preceding the trial, in case 
verdict shall pass for the plaintiff. 

This consent rule will, in all cases, be sufficient to 
prevent a nonsuit for want of a real lease, and of a real 
entry and ouster by the defendant. When, therefore, 
an ejectment is brought by a joint tenant, parcener, 
or tenant in common, against his companion (to sup¬ 
port which an actual omter (b) is necessary), the 
defendant ought to apply to the Court upon affi¬ 
davit, (c) for leave to enter into a special rule, re¬ 
quiring him to confess lease and entry at the trial, 
but not ouster also, unless an actual ouster of the 
plaintitPs lessor by him, the defendant, should be 
proved; and this special rule will always be grant¬ 
ed, (f/) unless it appear that the claimant has been 

actually obstructed in his occupation, (e) 

« 

As the consent rule contains conditions to be ob¬ 
served on the part of the claimant, as well as of the 
tenant, the claimant is obliged to join in it; and an 


(fl) Sel. N. P. 644. 

(//) Ante, 54. 

(c) Appendix, No. 26. 

((/) Appendix, Nos>. 27, 20. 


(e) Anon. 7 Mod. 30. Oates d. 
Wigfall V. Brydon, Bun. 1895. 
Doe d. Ginger v. Roc, 2 Taunt. 397. 
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attachment will lie against either party for disobedi¬ 
ence of this, as of every other, rule of court. 

It may here be observed, that when several tenants 
'are in possession, to whom the claimant delivers de- 
clarsdions for different premises, the Court will not 
join them in one action, on the motion of either party, 
although the claimant has but one title to all the 
lands; for, if the motion be made ou the part of the 
plaintiff, the Court will object, that each defendant 
must have a remedy for his costs, which he could not 
have if all were joined in one declaration, and the 
plaintiff prevailed only against one of them; and, if 
it be made on the part of the defendants, that the 
lessor might have sued them at different times, and 
it would be obliging him to go on against all, when 
perhaps he might be ready against some of them 
oidy. (a) But where several ejectments are brought 
for tbo same premises, upon the same demise, the 
Oolrt on motion, or a judge at his chambers, will 
order them to be consolidated: (4) and although, 
where the premises are different, the Court will not 
consolidate the actions, yet in a modern case, where 
on a rule to show cause why the proceedings in all 
the causes (which were thirty-seven in number, and 
brought against the several inhabitants of the houses 
in Saclcville-street) should not be stayed, and abide * 
the event of a special verdict in one of them, as tlit*y 
all depended up(3la the same title. Lord Kenyon, C. J. 


(a) Medlirot v. Brewster, 2 Keb. Burghers, Barn. 176. Roe i. Burl- 
S24. bmilh V. Crabb, Stran. 1149. ton t>. Roe, 7 T. R. 477, 
(i)Gnmstonc d. Lord Gower, v. 
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said, it was a scandalous proceeding on the partx)f 
the claimant; and the rule was made absolute, (a) 

When the tenant intends to apply to be made de¬ 
fendant, his attorney must procure a blank form of a 
consent rule, and entitle it in the margin with the* 
names of the plaintiff and casual ejector, inserting 
also therein, the premises as described in the declara¬ 
tion, or such part of them as he would wish to defend, 
and stating in the body the consent of both parties 
that the tenant be made defendant. He must then 
sign his name to this ])apcr, which is called the agree¬ 
ment for the consent rule, {b) and leave the same at 
one of the judges^ ciiambers when the proceedings 
arc in the King’s Bench, or with tlie prothonotary 
when in the Common Pleas, (where it will also receive 
the signature of the attorney of the lessor of the 
plaintiff') together with a plea of the general issue. 
Common bail is then entered for the tenant, if the 
proceedings are by bill, or the usual appearance, if 
by original; and the suit proceeds in his name, in¬ 
stead of that ot‘ the casual ejector, (c) 

When the landlord and tenant appear jointly, or 
the landlord appears alone, the same forms are ob¬ 
served, mufaiis mutandis^ together with the addition 
of counsel’s signature to a motion (which is motion 
of course, and must be annexed to the consent rule) 
to admit the landlord and tenant, or landlord only, to 
defend; accompanied also, when the landlord ap- 

(rt) 2 Sell. Prac. 144. (r) 2 Sell. Prac. 102. 

(6) Appendix, No. 24. * 
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pears alone, with an affidavit of the tenant’s refusal to 
appear, (a) 

When the party, who wishes to be made defendant 
is not the tenant, or acfml landlord, but/ms some i?i- 
Herest to sustain, the Court must be moved, on an 
affidavit of the facts, to permit him to defend ,with, or 
without, the tenant, as the case may require. 

If the tenant refuse to appear, the landlord cannot 
appear in his name, nor appoint an attorney to do so 
for him, and an irrecciilar appearance of this sort will 
be ordered to be withdra^^ n. (/>) 

When it happens that the lessor of the plaintilf 
claims lands in the possession of different persons, and 
one of the tenants would be a material witness for 
the others, such tenant should sutler judgment to go 
by default, as to the part in his possession; because, 
if he appear, and be made a defendant, he becomes 
a parly to the suit, and consequently cannot be a wit¬ 
ness Iherf'in, and it seems lliat if he appear and 
plead, the Court will not afterwards strike out his 
name upon motion, (r) 

When the landlord is admitted to defend without 
the tenant, judgment must be signed against the 
casual ejector, according to the conditions of the con¬ 
sent rule. The reason for this practice is, to enable 


(a) Hobson £/. Biglancl w Dobson, (6) Roe d. Cook v. Doe, Barn. 
Barn 179. 2 Soli. Prar. 102.— 59. 178. 

Appendix, No. 29 ^ (<*) B. N P. 98. 
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the claimaut to obtain possession of the premises, in 
case the verdict be in his favour; because, as the 
landlord is not in possession, no writ of possession 
could issue upon a judgment against him. 

The motion to admit the landlord to be defendant, 
instead of the tenant, ought regularly to be made be¬ 
fore judgment is signed against the casual ejector, by 
the opposite p 2 tffy; and if it be delayed until after 
iliat time, the Court will grant the motion, or not, at 
their discretion, (a) Thus, where a judgment ag-ainst 
the casual ejector was signed, and a writ of posses¬ 
sion executed thereon, audit appeared, upon motion, 
that the landlord's delay in his application arose from 
the tenant^s negligence, in not giving him due notice 
of the service of the declaration, according to the 
provisions of statute 11 Geo. II. c. 19. s. 12 ; the 
Court ordered the judgment and execution to be set 
aside, compelled the tenant to pay all the costs, and 
permitted the landlord to be made defendant on the 
usual terms; notwitiistanding it was strongly argued 
by the opposite party, that the judgment was perfectly 
regular, and that the tenant’s negligence was entirely 
a matter between him and his landlord, for which the 
statute had given the landlord ample compensation. (6) 
But in a late case, the Court of Common Pleas, 
after a recovery in an undefended ejectment, without 
collusion, and after the lessor of the plaintitf had con¬ 
tracted for the sale of part of the premises, and let 
the purchaser into possession, refused to set aside the 

(a) Dobbs v. Passer, Stran. 975. Burr. 1996. 

(5) Doe rf. Troughtoii v. Iloe, 
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judgment artd writ of possession upon an applica¬ 
tion of this nature^ and assigned as their reason, that 
the concealment of the delivery of the declaration was 
a matter between the tenant and his landlord, with 
which the plaintifl^s lessor had no concern, (a) And 
in another case where the landlord applied to be 
made defendant, after judgment had been signed, 
but before execution, and the claimant offered to 
waive his judgment, if the landlord, who resided in 
Jamaica, would give security for the costs, to which 
offer the landlord's counsel would not accede, the 
Court refused the application, and jiermitted the ^ 
plaintiff ’s lessor to take out execution, (b) 

The appearance should, in all cases, be entered of 
the term mentioned in the notice; and where the no¬ 
tice was to appear in Hilary term, and the tenant en¬ 
tered an appearance in Michaelmas term, and did 
nothing farther, and the plaintiff's lessor, finding no 
appearance of Hilary term, signed judgment against 
the casual ejector, the Court held the judgment regular, 
but alterwards set it aside upon payment of costs, to 
try the merits, (r) 

The party, intending to defend the action, having 
appeared according to the forms above mentioned, 
the lessor's duty, in consequence thereof, must be our 
next consideration. 

When the time for appearance has expired, the 

(a) GoodtiUe V. BiUltitlc, 4 Taunt. lOo. 

020. (t) Maboii d, Kendall v. Ilotlg- 

(/>) Roe d, Hyde v. Doc, Ham. bon, Harn, 250, 
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lessor's attorney must search at the proper offices for 
the agreemetit before mentioned on the part of the 
defendant, to enter into the consent rule; and having 
signed his name on it, above that of the defendant's 
attorney, and also (when the proceedings are in the 
King's Bench) obtained the signature of the judge 
at whose chambers the agreement was left, he must 
take it to the clerk of the rules, or secondary, wlio 
will file it, and draw up the consent rule there¬ 
upon : («) which consent rule is, in truth, a copy of 
the agreement, prefixing only the date of drawing it 
up, omitting the premises in the margin, and adding, 
“ by the Court,’’ instead of the attornies’ names, at 
tl^e end. 

The plea of the general issue, we have b(‘fore ob¬ 
served, is generally left by the defendant with the 
agreement for the consent rule; and, when this is 
the case, as soon as the consent rule is drawn out, 
the issue is at once made up, with a copy of the rule 
annexed, and delivered to the defendant's attorney, 
with notice of trial as in other actions. But if the 
plea be not left with the consent rule, (/y) the plain¬ 
tiff must give a rule to plead, and then judgnirnt 
may be entered for want of a plea, as in other ac- 


(a) Appendix. No. 25. 

(i) Where the plea was entitled 
with the true name ot Uie cause, 
but by mistake in the body ot the 
pita, the name of tlie lessor was in¬ 
serted as the pel son complaming, 
instead of that of the pkintifl, and 
the lessor’s attorney, looking upon 


this plea as null and void, signed 
judgment against the casual ejector j 
the judgment was set aside witJi 
costs, as irregular, tor the plea was 
properly (iititled, and not a nullity. 
Goodtitie rf. Gardiner v. Badtillc> 
Bam. 191 
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tions without a special motion in Court for the pur¬ 
pose. (a) 


Op the Plea, and Issue. 

The general issue in this action is, not guilty; (d) 
and it seldom happens, by reason of the consent rule, 
that the defendant can plead any other plea. It is 
not, indeed, easjito imagine a case, in which any 
other plea in bar can be necessary; for as the claimant 
must, in the first instance, prove his right to the pos¬ 
session, whatever operates as a bar to tliat right, as a 
fine with non-claim, the statute of limitations, a de¬ 
scent cast, &c. must cause him to fail in ])roving his 
possessory title, and consequently entitle the defend¬ 
ant to a verdict upon the general issue, (r) As, how¬ 
ever, the consent rule was introduced for the pur¬ 
poses of justice, ihe Courts would undoubtedly per¬ 
mit the defendant to plead specially, if the particular 
circumstances of the case should require it. (d) 

A plea to the jurisdiction may be pleaded in eject¬ 
ment by permission of the Court, but not otherwise. 
This permission is necessary, because a plea to the 
jurisdiction is a plea in abatement, and must there¬ 
fore be pleaded w ithin the four first days of the term 


(а) Reg Ilil. 1649, dn(l Tiin. 18 
Cdr. II. B. II 

(б) Appends, No. 80. 

(c) In tlie time of l.oid ( oke, 
(Ftj toe’s case, 9 Co 77,) an ac¬ 
cord wUli sati>.ta<Lnm was htJd to 
be a good pita ni t iiitment, “ be¬ 
cause an tjectineni is an action of 


trespass in its nature, and in tres¬ 
pass at cord is a good plea," but as 
tins pita IS quite iiuppluablc to 
Uie motiern uses of the action, the 
Court, It is conceived, would not at 
this tunc allow a dehndint to 
plead It. 

(d) Philips V. Bury, i ulh. ItK). 
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next ensuing that of which the declaration is entitled, 
at which time the casual ejector, and not the tenant, 
is defendant. To obtain leave to plead such plea, the 
Court must be moved upon affidavit before the ex¬ 
piration of the four first days of term, the plea itself 
being first filed; and the motion should be for a role 
to show cause why the defendant should not be per¬ 
mitted to plead the facts stated in the affidavit; and 
why the plea them filed to that effect, should not be 
allowed. The latter part of the rule, and the filing 
of the plea, tre necessary parts of the application, 
because the four days would in all probability expire 
before cause could be shown and the plea pleaded, 
unless such plea were pleaded be bene esse in the first 
instance, (tf) 

Such, at least, has been the mode of proceeding in 
the only two reported cases upon the subject, which 
can be cited as authorities. But a practical difliculty 
occurs, for which tliese cases seem not to provide. 
A-t the time when the application for leave to plead to 
the jurisdiction is made, the tenant has not appeared, 
and the proceedings are against the casual ejector. 
By whom then should tlie plea be pleaded, and how 
is the tenant to appear ? The most simple method 
of avoiding these difficulties, is for the tenant in 
the first instance to file the pl(*a in his own name, 
and then move for a rule to show cause why he 
should not be forthwith admitted defendant upon the 
usual terms, except as far as relates to pleading the 
general issue, and why he should not be permitted 

(([) Williams d. Johnson v. Keen, 10 East. 323. 

Blk. 107. Doe d. Morton t? Roc, 
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to plead die feets stated in the affidavit, upon which 
he looves In lieu thereof^ and why the plea already 
filed by him to that effect, should not be allowed.” 

Ancient demesne is a good plea in ejectment; (d) 
but it is a plea much discouraged, and the person^ 
pleading it must carefully observe every form which 
the Court deems necessary. As it is a plea in abate¬ 
ment, application for leave to plead it, must, as has 
already been stated, be made within the four first days 
of term; and the application must be aS^ompanied by 
an affidavit, that the lands are holden of a manor which 
is ancient demesne, that there is a court of ancient 
demesne regularly holden, and that the claimant has 
a freehold interest; and the Court will refuse the mo¬ 
tion, if any of these facts be omitted in the affi¬ 
davit. (^) 

Ancient demesne cannot of course be pleaded where 
the ^ectment is brought for copyhold lands; (c) but 
if the affidavit state that the lands are ancient de¬ 
mesne, the Court will not reject the plea upon a counter 
affidavit that great part of the lands are copyhold; 
but will leave the plaintiff to state such matter m his 
reply, (c^) 

When the party appearing has entered into the 
consent rule and pleaded, he may move for a rule to 
reply, before the plaintiffs lessor has joined in the 

‘ (#) A|J|)eadix, Nos 81,32. (c) Brittle v Dade, Salk 185, & 

(fr) Doe d. Bust V Koe, Burr. C. Ld. B.aym 43. 
t04d. Demid.Wroot v.B«an,8T. (d) Doe d. Morton t. Roe, lo 
R A14^, East 523. 
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consent rule, and the plaintiff may be non-prossed 
thereby; but as the plaintiff is only a fictitious per-^ 
son, the defendant will not be entitled to costs, (a) 

The issue must a^ree with the d^laration against 
the casual ejector in all respects, except in the 
defendant's name, unless an order for the alteration 
be obtained; and if there be a difference between the 
issue and the declaration, the Court on motion, will set 
it right, il)) But where there was a variance be- 
tvveen the description of the premises in the Nisi 
Prius record, (upon which the plaintiff recovered,) 
and the issue, and it did not appear how the pre¬ 
mises were described in the declaration, the Court 
refused to set the verdict aside, (c) 

If the party interested appear and plead, and after 
having pleaded, withdraw his plea, the judgment 
must be entered against the party so appearing; 
but where the costs of tlie &uit were defrayed by the 
landlord in the name of his tenants, who gave a 
retraxit of the plea, and a cognovit of the action, the 
Court set aside the retraxit and cognovit, and per¬ 
mitted the landlord to defetnl the action in his own 
name, id) 

The record and issue are made up with memo¬ 
randums, if the proceedings are by bill; and without 

(fl) Goodrjijht rf. Wdid v Bad- B. & A 471 Jones w Tdtham, 8 
title, Blk 76J Tdunt. 034 

(6) Bdss V. Bradtord, Ld. Rdym \d) Doe d Lock v Franklin, 7 
1411 Taunt 9. 

(<^ Due d Cotlei<ll i Wjldc, *2 

T 
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any memorandum, if by original, as in other actions : 
the time allowed for notice of trial is also the same. 

A plea puis darrieit conlmimrtce it seems ma} be 
])leaded to this fiction; but where the plea was that 
after issue joined one of the lessors of the plaintilf had 
released to the defendant, the Court held the plea in- 
sutficient, and said the release ought to have been by 
the notninul plaintiff; because although in every other 
rcsj)ect the Court A\ouldk)ok upon the lessor as the 
interested person, as far as the record was coiicernc'd 
they must consider the nominal plaintiflf as the real 
party, (a) A release by the nominal plaintiff* so 
pleaded, would certainly, when the old practice pre¬ 
vailed, have been a good defence to the action; but 
even then the Courts held such a release to be a con- 
temj)t, (^) and it may be doubted whether a judg(' 
would receive the plea at the present day. 

When the ancient practice prevailed, if the plaintilf 
in ejectment after issue joined, and before tlie trial, 
entered into any part of the premises, the defendant 
at the assizes might plead such entry as a plea puis 
darrifn coniimianve. iPut this [>lea cannot now be 
ever lu'cersary; for the plaintiflf being a fictitious 
person, cannot enter upon the land ; and if the lessor 
of the plaintiff should enter, he would be unabh* at 
the trial to i)ro\e the possession of the defendant, and 
must consequently fail in his ejectment, (c)* 


(a) Doerf. UmU '1 IJitMcr, 4 M. («) Jloorc v, Hawkins, "iiU 
i;. S. 300. 130 

(h) Ante, !c03 
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CHAPTER X. 

♦ 

Of the Enictence in the Action of Ejectment. 


The proofs, by which a claimant in ejectment is 
required to support liis claim, not only vary with the 
iiature of his title to the premises, but are also dc- 
])endent oji the position in which he is placed, with 
respect to the defendant. When no privity has 
existed between the parties; that is to say, when 
neither the defendant, nor those under whom he 
holds, have been immediately or derivatively admitted 
into possession, either by the lessor of the ]>laintift‘ 
himself, or those under whom he claims, the lessor 
must establish a legal and possessort/ title to the 
premises; («) because, as has been already observed, 
it is by the strength of his own title, and not by the 
weakness of his adversary's, that ho must prevail, (ci) 
Rut where there has been a privity })etwecn the^ 
parties, as where the relation of landlord and tenant 
has subsisted between them, or where the defendant 
has been admitted into possession, pending a treaty 
for a purchase or on other grounds, (Jj) jiroof of tide 
is not required, but instead thereof, the lessor should 

(«) Ante, 32, J3 (//) Ante, lO.t 1 

t2 
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prove that the defendant, or those under whom he 
liolds, (ff) were so admitted into possession, and that 
their right to the possession has ceased: together 
also, when tlie privity is not between the immediate 
parties to the action, with the derivative title of the 
claimant from the parly, by whom the defendant was 
originally admitted into possession, (/j) And the 
defendant will not be permitted to rebut this evi¬ 
dence, by showing that the title of the claimant was 
originally defective and insufficient, for it would be 
contrar}^ to good faith to permit a party to controvert 
tlie title of him, by whom he has obtained posses¬ 
sion; (c) but he is allowed notwithstanding to prove 
the nature of such title, and to show, that although 
originally a valid one, it expired before the commence¬ 
ment of the action, and that 'the laud then belonged 
to another, for such a defence is not inconsistent 
with the terms of the original possession, (d) 


Notwithstanding the terms of the consent rule, 
it was formerlj^ holdcn necessary to prove the de¬ 
fendant in possession of the jiremises in dispute, (c) 
and plaintilfs were frequently nonsuited on subtile 
points arising out of this practice, quite independent of 


(«) Iidrvvick t/. Mayor of llich- 
lioond V Thompson, 7 'J'. 11. 488. 

(6) Doc d. Uuldle v. Abralunis, 
1 Stuk. 30). Kciuuc V. Robinson, 
1 Bing. 147. 

(f) Sullivdii V. Sirddhng, 2 \\ ils. 
208. Driver d. Oxenden v. Law¬ 
rence, Blk. 1239. Tdiker v. Man¬ 
ning, 7 T. 11 537. IJodson v. 
Slurpe, 10 Ldst. 355. Doe d. 
PiiUhett r Milfhtll, I li ^ B. 11. 


(d) Engldiid (/. Syburn v. Slddc, 
4 T. 11. 682. Doe d. Jackson v. 
lldtnsboUoni, 3 M. & S 510. Doe 
d. Lowdou t. Wdtson, 2 Star. 230. 
Baker 0 . Mellish, 10 Ves. juii. 514. 
Gidvenor v, Woodhousi', 1 Bing. 
38. I’hillips V. Pearse, 5 B. k, C. 
433. 

(c) Goodright d. Balsh v. Rah, 
7 T. 11. 327. 1 cnii d. Blaiahard 
v. Wood, 1 B. Ik P.573. 
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the merits of the case, (a) But by recent orders of 
the different Courts, the consent rule has been altered, 
so as to include the confession of possession, as well 
as of lease, entry, and ouster, {b) and no proof of 
possession is now required beyond the production of 
the rule. 

The locality of the premises as described in 
the declaration, must be proved, (r) but after the 
plaintiff has established his title to u verdict, the 
Court will not try the extent of his claim, as defined 
by particular metes and bounds. (d) 

The title proved must not be inconsistent with the 
<lemise in the declaration. When therefore several les¬ 
sors declare upon a joint demise, proof of a joint in- 
lerest in the whole premises must be qiveri. But, if* a 
demise is laid by each of several lessors separately, 
they will be entitled to recover, whether they have a 
joint or several interest, for a several demise severs 
a joint tenancy, (e) And in a case where a joint 
demise was laid by seven trustees of a charity, wdio 
were appointed at different times, and the tenant had 
paid one entire rent to the common clerk of tlie trus¬ 
tees, it was held that such paymeiii of rent should 
enure in the most beneficial way for the trustees in 
support of their title as brought forward by them- 

(«) Doe d. .Tallies v. Sunton, '2 Uurisoau. Welsh, 4 C amp. 904. 
JT.&A. 371. Doe//, (lilcs r. W'^ar- (d) Doe//. Dr.iper’s (’onipuiy v. 
wick, 5 M. iK S. 393. Doc v. Jstrad- Wilson, 2 Stark. 477. 
hng, 2 Stark. 187. (<•) Doe d. Marsack v. Kc.id, 12 

(h) Ante, 202. I'iist. .j7. 

(/) Auto, 218—20. \ kIcDoc //. 
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selves, unless the defendant expressly proved them 
to be entitled in a different manner. And it was 
considered that the circumstance of their being ap¬ 
pointed at different times was not sufficient evidence 
for that purpose. (a) 

The claimant need not in any case prove that he 
has made an actual entry on the premises, unless 
when a fine with proclamations (6j has been levied by 
a party having a sufficient estate to make the fine 
operative, (c) or when his title would be otherwise 
barred b} the statute of limitations ; (d) but in both 
these cases, the claimant must prove that he has made 
an actual entry on the land before the day of the 
demise in the cieclaration, and witliin a year next 
before the commencement of the action, (e) 

It has already been observed, that the common con¬ 
sent rule dispenses, in all cases, with proof of entry 
and ouster by the defendant. {/) 

As the evidence necessary to establish the lessor’s 
case \aries according to the nature of his claim, we 
shall now separately consider the proofs recjuisitt' 
ill support of each particular title; firstly, when no 
privity exists between the parties; and, secondly, 
when such privity docs exist. 

Before however we proceed in this inquiry, it will 


(«) Doe tl. i lailvi 
r^ast. 221. 

(h) XiiU.UO 

11) Auu,'>i 


(rf) Autf, '>■». 
(0 Ante, 102. 
( / ) .Anip, J().l. 


?. Grant, 12 
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be useful to give a short account of the decisions 
respecting the competency of parties, having an in¬ 
terest in tlie lands, to give testimony concerning 
them. 

The tenant in possession is not a competent witness 
to support his landlord’s title, inasmuch as he is in¬ 
terested in the event of the suit; for if the verdict be 
against his landlord, he is liable for the mesne profits, 
and may also bo turned out of possession: (a) nor is 
his evidence admissible to prove that he, and not the 
defendant, is really the tenant; for a verdict against 
such defendant would have the (dl'ert of ejecting him 
(the witness) from the lands, which is an immediate 
interest, and outweighs the contrary aud remoter 
effect of subjecting himself by his testimony to a 
future action. (/;) 

8(> also, a witness, to whom the claimant has agreed 
to grant a lease of the lands in question, in case 
he recover them, is incompetent to give evidence 
against the defendant, (c) So also, where a witness 
stated that the claimant had formerly assigned to him 
the premises fora particular purpose, but that he had 
given up the deed, and did not believe that he had 
any beneficial interest in them, he was considered 
incompetent, ((/) Upon the principle of interest also. 


(rt) Doi'(/. Vorstei r. W'llhains, Iliiighani, 411. & A. o72. 

(.'uvvp. Bourne v. Turner, (c) (Ulb.Kvul. Jof?. 

Stidn,6;i2. ((/) lOor U, Scales /• Bi.igi!;. 1 B. 

{(i) Dor (1. .loncs i>, Wilde, A SiM-St. 

Taunt. 183. Doe <1 Lewis r. 
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the person having the inheritance of the lands is not 
an admissible witness, where two persons, both of 
whom admit his title, are contending for the pos¬ 
session under diflerent grants from him, (unless in¬ 
deed they claim under grants not rendering rent,) 
for he is' interested, inasmuch as he may prefer 
one tenant to another. («) But where both con¬ 
tending parties claimed under the same person, who 
had become bankrupt, he was permitted to prove, 
after releasing his surplus and allowance, that the pre¬ 
mises 111 dispute were not included in the first 
lease, (/i) A person who has mortgaged lands, can¬ 
not, on the .same principU*, bt* an evidence concern¬ 
ing them; for the ('(juity of redemption still remains 
in him. (r) An heir apj)arcnt may, however, be a 
witness, because his heirship is a mere contingency ; 
but a remainder-man cannot, for he hatli a pn'sent 
estate in tlie land; and this rule extends to the 
remainder-man in tail, (d) 

I 

But a joint defendant who has suffered judgment 
by default, is a good witness to prov(‘ the oilier tle- 
fendanl in possession, (ej 

So also the declarations of deceased tenants are 
admissible for the purpose of proving that any 


(«) Fox V. Swann, ilV2. Bell (</) Smith v, Blackhuin, Salk, 

t). Harwood, r. II. 308. 283. Doo d, Ixinl Teynbani v. 

(b) Longcluuips i. Fawcett, Tyler, o Buig. 391. 

Peake, N. J*. 101. ■* (<) Doc </. Jlairop o. Green, 1 

(c) Anon. 11 Mod. 354. lisp. 198. AuU, 200 . 
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particular lands formed part of the CvState they oc- 
cupi^; (a) and also to negative an adverse posses¬ 
sion. (&) 

Where the ejectment is brought on several demises, 
and the evidence shows that the title is exclusively 
in one of the lessors, the other cannot be compelled 
to be examined as a witness for the defendant, as all 
the lessors are jointly liable for the costs, (c) 

Let ns now consider the proofs to be adduced hy^a 
clainianl in cjcTtivent, when his title to the lands can 
be controverted. 

And first, when he claims by descent, as heir ol‘ 
the person last seized. 

• 

When the party claims byydescent, he must prove 
that the ancestor from whom no derives his title, was • 
the person last seized ol“ the lands in fee simple, {(/) 
and that he, the claimant, is his heir. 

This seisin of the ancestor may be prov(‘d liy 
showing, that h^ was either in the actual possession 
of the premises, at the time of his death, or in the 
receipt of rent from the ter-teuant; for possession is 
presumptive evidence of a seisin in fee, until the con¬ 
trary be shown, (c) But if it is probable that the 

(a) Davies v. Pierce, 2 T. R. .W. (<) Fciui d. Pew tress v. Granger, 

Oulram v. Morewood, .'i T. It. 121. J t amp. 17B. 

Et vul( Ivdt i’. rincl), 1 T'umt. (U) Co. Litt, 11./» .lenkuis d, 
141. 11,uris t. Pritchard, 2 Wils, l.>. 

(/;) J)of d. Iliiinan t Pdlit, » (t) 11. N. P. 103. 

1$. \ A. 22.1. 
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defendant will rebut tins presumption, the lessor 
should be prepared with oiher proofs of Jiis ancestors’ 
title. 

Tn order to show the heirship of the claimant, he 
must prove his descemt from the ])ersou last seised, 
when he claims as lineal lu'ir, or the descent of him¬ 
self and the person last seisetl from some common 

ancestor, or at least from two brothers or sisters, (a) 

« 

if he claims collaterall}- ; tof^cther with the extinction 
of all those lines of descent which would claim before 
him. This is done by provini^ the jnarriaj]^es, births, 
and deaths, necessary to complete his title, and show- 
in/T the identity of the several parties. Thus, sup¬ 
posing J. the claimant, and B. the person last 
seized, to be cousins, descended from a common an¬ 
cestor C., B. being* the only child of D., the ehh'i* son 
of C., and A. the only |^ild of jE., the }Ounger son of 
C. In this case A. must prove the marriage of C., 
the birth and marriage of !)., the birth, marriage, and 
death of E., the birth and death without issue of /!., 
and his ow n birth ; {b) for it is a maxim of law, that he 
who asserts the death ot‘ another, who was once living, 
must prove his fleatli, whether the affirmative issue 
be that he be <lead or living, (e) 

The testimony ot’ persons present wdien the events 
happened, or who knew the parties concerned at 
those periods, and the production of extracts from 
parish registers, arc the most satisfactory modes of 

(t) Wilson V llocliiis, i I list. 
WJ. 


(u) Ho<’ 'iliorm i Loul, 2 Hlk 
H)U<) 

lUk. ( < IMMt J0}>, Xl 
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proviiip^ facts of this nature; and when the claimant 
is the lineal descendant of the person last seized, but 
liitlo dilliculty can arise in procuring the necessary 
])roofs. But when he claims as collateral heir, and it 
is necessary to trace the relationship between him 
and the person last seized through many descents to 
a common ancestor, difficulties often intervene, from 
the remoteness of the period to which the inquiries 
must be directed, which upon the ordinary rules of 
evidence would be insuperable. To remedy this evil, 
the Courts, from the necessity of the case, have re¬ 
laxed thos(' rules in inquiries of this nature ; and 
allow hearsa}’ and reputation (which latter is the hear¬ 
say of those, who may be sup])Osed to have known the 
fact, handed down from one to another) to be admitted 
as evidence in cases ol’ pi'digree. (a) 

Thus the declarations of deceasc'd imnnhers of tht' 
family, whether relations or connexions by mar¬ 
riage, (/>) are admissible evidence to prove relation¬ 
ship ; as who a person’s grandfather was, or whom he 
married, or how many children he had, or as to the 
time of a marriage, or of the birth ot‘ a child, and the 
like; so likewise tJie declarations of deceased per* 
sons, as to the fact and time of their own marriages, 
and whether their children were born before or after 
marriage, are admissible; (c) tliough such declarations 
cannot Ix' received to bastardizt' their children born 


(«) Ilighani V. Ilidgway, 10 i asl, 
190. 

(//) M. N. P. 904. \ owtls I , Vomin, 
1.; X*/. 1 ti». Door/. Nciiili'\ » 

1 K. N. M PiK (/ 


J utter V. ItancUil, 'i M iv. P. 90. 

(i) i ioodiiglit (1. St( v(ns I Moss, 
t ow|) .jOl. May v MaV, J{. M. '* 
\U 
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ill wedlock, (a) Where likewise a cancelled will of 
a deceased ancestor was /bund amongst the papers 
of the person last seized, it was allowed to be read in 
evidence as a paper relating to the family; the place 
in which it was found being considered as amounting 
to its recognition, by the party last seized, as the de¬ 
claration of his ancestor concerning the state of his 
family. (6) 


The reputation of a family may also afford presump¬ 
tive evidence of the death of a person without issue.(r) 

But hearsay evidence is not admissible to prove the 
p/r/re of any particular birth ; for that is a (juestion 
of locality only, and does not fall within the principle 
of the rules applicable to cas(‘s of pedigree: ((/) nor 
are the declarations of deceased neighbours, or of the 
intimate acquaintances, or servants of the family, 
evidence on questions of this nature; (e) nor is the 
hearsay of a relative to be admitted when the relative 
himself can be produced. (/ ) It is also necessary in 
order to entitle the declarations of a deceased relative 
to be admitted, that tliev sliould be made under cir- 
(uinstances, when the relation may be sujiposed 
without an interest, and without a bias; and, there- 


(«) Kexr. Lufk, 103 

(/ Jolinson i Jx»rtl J’cni- 
11 I .i''t OO ». 

{() Dot if, i (/iiKin, 1 > 

Last. l)o( f/. Oidtum ( Wol- 
Icy, 8 li & C. y >. 

(d) JU’\. 1 fnlubjl.uits ol Fnlh, 
ft Last .512. 

{<; Vowels f ^ oimj;, 13 \ cz. U7 


alt. Rtx V Inhabitants of Ens- 
wcll, 3T. It 7ul. 7'2J. Weeks v, 
Sparke, 1 M tx. S. 08 ft. Jolinson v. 
Lawson, 2 Jhng. 00. Et lult 14 
1 ist. 3.30. 

(/) IViidiellr. J’endrill, istran. 
'204. llariisone. Blades, 3 C’ampb 
157. 
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fore, if they are made on a subject in dispute after the 
commenceuient of a suit, or after a controversy pre¬ 
paratory to one, they ou^ht not to be received, on 
account of the probability that they were partially 
drawn from the deceased, or])erhaps intended by him 
to serve one of the contendinj^’ parties, (a) 

The presumption of the continuance of human life 
ends in general at the expiration of seven years, from 
the time when the person was last known to be 
living; (6) but such death may under particular cir¬ 
cumstances be ])resumed in a shorter time; as where 
a party sailed in a vessel which was never afterwards 
heard of. (c) Proof also of the fact that a tenant for 
life has not been seen or heard of for fourteen }ears, 
by a person residing near the estate although not a 
member of the family, is primd facie evidence of his 
death, (d ) 

Reputation has been held good evidence of a mar¬ 
riage, in an ejectment brought by an heir, though his 
parents (whose marriage was the subject in dispute) 
were both living, (c) 

It need scarcely be stated, that in all cases where 
the declarations of j)arties if deceased would be ad¬ 
missible in evidence, the parties themselves may 


(rt) Tiic CJ^c of the lierkcley 
Peerage, 4 Caiupb. 401. 

{b) 19 Ciir. 11. c. O.&. 1. Doc. J. 
Geoige t’. Jessoii, (i Past. 00. Howt 
r. II upland, Blk. 4U-1. 


(c) Watson v. King, 1 Stark. 121. 
(</) Doe t/. J.loyd w. Deakin, 4 
li. Jk A. 103. 

(<) Doe {/. rJenmig u. Plcming, 
4 IJnig. 200. 
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be called as witnesses, whilst living, unless reiiden'd 
incompetent by interest. 

Entries in family bibles and other books may like¬ 
wise be received in evidc'iiceiu questions ofpedigTee.(rt) 
So also recitals in family deeds, monumental inscrip¬ 
tions, engravings on rings, old pedigrees hung up in 
a family mansion, and the like, (h) 

The oriirinal visitation books of heralds, compiled 
when progresses were solemnly and regularly made 
into every part of the kingdom to impiire into the 
state of families, and to register such marriages and 
descents as were veritled to them on oath, are also al¬ 
lowed to be good evidence of pedign'es; (r) but a 
recital in an act of Parlianimit, stating 1. S. to be 
heir at law to a particular person, has been held not 
to be evidence, (r/) 

When the lessor claims as heir to copyhold premises, 
he must, in addition to the foregoing evidence, pro¬ 
duce the rolls of the manor, which show a surren¬ 
der to him, or to those under whom he claims ; but it is 
not necessary that he should prove his own adinittanee, 
unless the ijeetiuent be against the lord. ( If, how¬ 
ever,* the ejectment is against the lord, he must either 
show that lie is admitted, or that he has tendered him- 

(fl) Whlllockc 1. iklkd, 1.1 \ 11. IS. 1’. 1 ly. 

514. («) Kuiiincy c.l m*!, 1 Lroii. lOO. 

{h) \owei'' i. >01111*.', 1.1 \v/. W oolliijis 1. ( Uphaiii, 

14 S. 1 I <isi oou. Doe (t Taiiani i. 

(0 2 S. K. r. 77 ii( Ihci,T. It. 102 AiiU, 

(f /) Anon 12 IV oil oS 1 , r / t 
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self to be aduiitted and been refnsetl; but it is not 
necessary to tender tiiuiself to be admitted at the Ionics 
court, if the steward, upon application out of court, 
has refused to admit him. (a) 


When he claims as customary heir, he must, after 
proving his pedigree, show that he is heir strictly 
within the custom, for every custom which departs 
from the common law is construed strictly ; and il’ the 
custom be silent, the coininoii law must regulate tin* 
descent. {U) Thus, where the custom is that the 
eldest sister shall inherit, the eldest aunt, or uiece, is 
not within it. (c) So also, if tlu* custom be tliat the 
}ouugest iw/shall inherit, it will not extend to the 
voun^est uep/ieiv. {d) 


The usual method of proving these several customs, 
is by means of the dilferent admissions of the custo¬ 
mary lieirs upon th(' court rolls of the manor, pro¬ 
duced by the steward u))on oath; or by the medium 
of verilied examined copies. But if the aucit'iit court 
rolls should be lost, or there should be no instance ot‘ 
an admission upon them, similar to the custom set up 
b\ the lessor, an entry uj)on the rolls, stating the 
mode of descent of lands in the iiiunor, will be ad¬ 
missible evidence, as to the existence of the custom, (cj) 
Where, however, the lessor claimed as youngest 
nephew, and produced, as the only evidence to sup- 


(«) Doe BuirLllr ISdIainj, 
M.&S. 1.7. AuU,G.i. 

(6)( o. ( opj, l,{. 

(i) Kiiddilt 1 ( h.iplm, l I ton 


(d) 1 lloll. (lil 

(() Hoc d. lit’cbic Parker, » 
T ll. !.’<). Dtnn d. (.ooclwm i. 
j ia\, 1 T. ll. 4Co. 
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port his title, an admission upon the court rolls of a 
youngest nephew, as customary heir, at a court-Ieet 
and baron held in 1G57 ; and for the defendant it ap¬ 
peared upon the same rules, that at a court-leet and 
baron held in 161)2, flie jur}' and homage found, that 
the custom of descent extended only to the youngest 
son, and if no son, to the youngest brother, and no 
farther, (which entry was corroborated by two old 
witnesses, who testified, that they had iieard and be¬ 
lieved that tlie custom went no fartlier;) upon a ver¬ 
dict being found for tin' lessor of the pluintifl^ tin' 
Court refused to set it aside, (a) 

It may here be useful to observe, that when tin' 
lessor claims as lieir, and proves his pedigree and 
stops, and the defendant sets up a new case, which 
is answered by fresh evidence on the part of the 
lessor, the defendant is entitled to the general reply, {b) 
And if, after tlie pleadings are opened by the junior 
counsel for the lessor, the defendant’s counsel ex¬ 
presses himself ready to admit the lessor to be th«' 
heir, it will entitle him to open the case, and make 
the first address to the Jur\. (c) 

Secondly, of the title by devise. 

When the lessor claims as the devisee of a freehold 

(«) Doe d. Muson v. Ma-'cn, 3 tingham Siinuner Abbi/cs, ]ai3,lVlS. 
jIs. fi3. and b\ W ood, 11, in a sub^-eqiiont 

(b') Goodtlhf d. Ke\ tit i. Ilr.ibam, ijcrlint iit between the same paitiev^ 

4 T. 11. 497. Notljnj'liani Ltnt Assues, 1314, 

(f) So ruled by f,r llldiic, .1. ui MS 
Feun d Wimht i lohnson, Not- 
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interest at common ikw, or of a customary fi*eeliold 
where there is no custom to surrender to the use of 
the will, (a) he must prove the seisin of his devisor; (b) 
and if the devise under which he claims, be of a re¬ 
mainder, or a reversion in fee, or the like, he must 
prove the determination of all the precedent estates. 
He must also prove the due execution of the will 
pursuant to the pfovisions of the statute 29 Car. II. 
c. 3. s. 5 ; unless it be more than thirty }ears old, 
it which case it proves itself; and the age of the will 
is to be reckoned from the day it bears date, and not 
from the time of the testator’s death, (c) 

When the devise is of a freehold interest, the 
original will must be produced ; but if the will be 
lost, an examined copy of it may be proved, or parol 
evidence may be given of its contents. But neither 
an exemplification under the great seal, (e/) nor the 
probate under the seal of the Ecclesiastical Court, («) 
will be admitted as secondary evidence; though it 
seems that the register-book, or ledger-book, in 
which the will is set out at length, is in such case ad¬ 
missible. (./) 

The statutory regulations for the execution of wills 
containing devises of freehold lands, are to be found 
in the fifth section of the statute of frauds, (</) whereby 

(«) Ilus&ey V Gnilb, Auib i09. Gough, 4 T. 11. 707 (in nolis ) 

(b) Ante. * (d ) Comber 46. 

(c) Doe d. Oldham V. Wolley, 8 (t)Doe</.Asht;. Calvert, 2 Camp. 

B & C. 22. Lord llanchffe w. Par- 389. 

sons, 6 Dow. 202 M’Kemre v. (/)St. Ltgcr v. Adamb, 1 Lord 
Fraser, 9 Vez b, tl tuk n. ■\ to Ka^m 731. Anon. Skm 171. 
the Ciise ol Gough </ Calthorpr v. (if) 29 Car. II c 3. 


u jgT' 
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it is enacted, that, “ all devises%iid bequests of any 

lands, or tenements, devisable either by force of 
“ the statute of wills, or by that statute, or by force 
“ of any particular custom, shall be in writing, and 
“ signed b} the party so devising the same, or by 
^ some other person in his presence and by iiis ex- 
“ press direction, and shall be attested and sub- 
“ scribed in the presence of the devisor by three or 
“ four credible witnesses, or else shall be utterly void 
“ and of none eflect.” 

Til is section of the statute of frauds is very loosely 
worded, and it will be necessary to enter ratluT largel}( 
into the diderenl points, which have arisen respecting 
the due execution of a will under it. 

The first solemnity rciiuired is the signature of the 
testator; but it is not necessary that he should sign 
his name at the bottom of the will; it*is suflScient if 
his name be at the beginning, or on the side or in any 
part of it, in his own handwriting. As, for instance, 
a will ill the handwriting of the testator, beginning 
with the words, “ I, A. /?., do make this my last will,” 
has been held to be properly signed; (a) and if the 
testator cannot write, his mark will be a sufficient 
signature, (b) But if the will be on several sheets, 
and it appear to have been the intention of the testator 
to sign every one, but, from weakness or incapacity, 
he leave some of them unsigned, it will not, it seems. 


(a)Lemaynew. SUnl< J Lev. 1. 18), and Addy v. Orix, 8 Ves. 

Hilton V. King, 3 Lev n(» 504, 

(t) Harrison i.IIaiiison, 8V*s. 
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be a sufficient execution witliin the statute, (a) The 
effect of sealing alone is not yet quite decided; but 
it is the better opinion, that it is not a sufficient sig¬ 
nature. (b) 

It is not required by the statute, that the witnesses 
should see the devisor sign, or that he should sign in 
their presence, or. that they should be inforuied of 
the nature of tlic instrutncnt they are about to attest; 
it is sufficient, if the devisor declare to them, that the 
signature is his liandwriting, or without such declara¬ 
tion, if the whole body of the will, as well as the 
name, be written by himself, (r^ And in a late case 
where the testator was blind, the Court of Common 
Pleas determined, that it was not necessary on that 
account, under the statute, to n^ad over the w ill, jire- 
viousto the execution, in the presence of the attesting 
witness, although if there were other circumstances 
inducing a suspicion of fraud, such an execution would 
materially strengthen the presumption, (r/) 

The next formality is the attestation and subscrip¬ 
tion. It must be attested and subscribed by three, or 
more witnesses, but it is not necessary thatthe at¬ 
testation and subscription of all the witnesses should 


(fi) Right d. Cator v. Price, Doug. 
241. 

(h) Lemaym* o SUnley .S Ixv. 1. 
Lee V. Libb, 1 Show. 09. S. t\ C'<utli. 
35. Warneford v. Wdiiielord, 
Stran. 764, Sniitli r. Evans, 1 Wils 
313. Ellis V. Smith, 1 Vcs. jun. 11. 
S C. 1 Dirk. 225. 

(>') (’laysoii r Atkinson, 2 Vrs 


151, Ellis V. Smith, 1 Ve*-. jiui 11. 
S. ( . 1 Dirk. 225. Trjnmci r. 
JarkiOJi, cited 1 Vts, 437, recog 

2 Vcs. 258. Stonehousc o. Ev elyii, 

3 P. Wm, 252. Pedte v. Ougly, 
Coniyn. )<)7. White v. Trustees ol 
Briti''h Museum, 0 Bitic; 310. 

id) Longrh.imp d. (^oodleliow v. 
1 isli, 2 N R.415. 

L 2 
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be at one time. Hence, where the devisor published 
his will in the presence of two witnesses, who sub¬ 
scribed it in his presence, and some time after he 
sent for a third witness, and published it in his pre¬ 
sence also, tlic will was holden to be duly attested. («) 
But it is necessary that all the witnesses attest the 
same mstrnment, and that the instrument attested be 
that by which the lands are intended to pass. There¬ 
fore, where a testator devised his lands by a will, 
made in the presence of, and attested by two wit¬ 
nesses only, and about a year after made a codicil, 
whereby he revoked a legacy giv^n by his will, and 
declared that the will should be ratified and confirmed 
in all things, except as altered by that writing, and 
that his codicil should be taken as part of his will; 
and executed this codicil in the presence of one of the 
former witnesses, and another person, neither the 
first will, nor the other witness to it, being present, 
it was holden to be an insufficient attestation, {b) 
And where a testator, by a will not witnessed, devised 
lands, and afterwards made a codicil, and taking the 
codicil in one hand, and the will in the other, said, 
“ This is my will wdicreby I have settled my estate, 
and i publish this codicil as part thereof,” the signa¬ 
ture of the codicil, by the testator and three witnesses, 
was held insufficient to render the will valid, (c) But 
if there be several instruments written by the testator 
upon one paper, and it plainly apjiear that his inten- 


(a) Grylo v. Gryle, 2 Atk. 170, Cailh. 35. 

(n.) Elhs V. StniUi, 1 V es. jun. 11. (c) Penphrase v. Lord Lansdowne, 

11. Grayson v. Atkinson, 2 Vcs. cited Com. 334. Attorney Geueral 
434. 458. Barnes, Free. Cha. 270. 

(fr) Lee ( J dib, 3 Lc\. 1 SC 
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tion Was that all should form but one will, and not a 
will and codicil, in such case the execution of the last * 
instrument will be considered as an execution of the 
whole, {a) So also if a will be*written upon several 
sheets of paper, but at one time, it will be valid, al¬ 
though all the sheets are not executed by the testator, 
nor signed by the witnesses, nor even seen by them; 
provided the last- «heet be regularly signed and at¬ 
tested, and every part of the will be present at the 
time of the execution; of which latter fact the pre¬ 
sumption of law will be in favour, should the difterent 
sheets correspond, (b) 

An attestation by a mark has been adjudged to 
be a sufficient execution within the meaning of the 
statute, (c) 

* 

The attestation and subscription of the witnesses 
must be in the presence of the testator, but proof 
need not be given that the testator actually dki see 
the witnesses subscribing: their attestation is suffi¬ 
cient if it appear that he might see them, {d) Thus, 
where the witnesses signed in a room adjoining to 
the ohe which contained the testator’s bed,'upon a 
table opposite to the door of communication, it was 
holden to be sufficiently in the testator’s presence, (e) 
So also, where the testator executed his will in his 


(а) Carleton d. Griffin v. Griffin, 
Burr. 549. 

(б) Bond V. Seaweli, Burr. 1773. 
S. C. Blk. 407. B. N. P. 264. 

(c) llarnson v. Harrison, 9 Vcs. 
185 Addy V. Gnx, ib 504. 


(d) Todd d. Lord Winchelsea, 1 
M. & M. 13. Longford o. Eyre, 1 
P. Wms. 740. 

(e) Shires v. Glasscock, Salk 688. 
Davy V. Smith, 3 Salk. 395. 
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carriage, and the witnesses signed their names in a 
• room hard by, the carriage being in such a situation, 
as to enable the testator to see what was passing in 
the room, the will was held to be valid, (a) But if the 
testator could notf>ossibly see the witnesses subscribe, 
as if they subscribe in another room, out of sight, al¬ 
though by the testator’s express directions, the exe¬ 
cution will not be good : the design of the statute 
being to prevent a wrong paper from being intruded 
on the testator, in the place of the true one. (d) And 
upon this principle, if the testator, between the time 
of his own subscription, and the subscription of ihe 
witnesses, lose his mental powers, it will invalidate the 
will, although signed in his presence, (c) 

The clause of attestation generally expresses, that 
the witnesses subscribed in the presence of the testa-^ 
tor; but such a statement is not absolutely necessary, 
and if omitted, the jury will not be concluded from 
finding that the will was duly subscribed, although 
all the witnesses are dead, and their signatures proved 
in the common way. (cf) 

With respect to the credibility of the attesting 
witnesses, it may be observed generally that they 
must, at the time of their attestation, (e) have the 

(a) t asson 0 Dade, 1 llro. C. ( . 1 

99. (t^) Hands V. Janus, Coin 5.n. 

(ft) Ecclcston i. Petty, Garth. 79. Bncc ?; Siiuth, Willts, 1 t lolt v. 
Broderick o. Broderick, 1 P. Wms. Pawkt, Stran 1100. 

239. Machei v Temple, 2 Show. (e) Peudork d. Mackindei n 
388. Mackinder, Wdles, 065. 

(()Ilighl d. ( nor 1 .Price, Doug. 
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use of their reasou^ i^a) be sensible of the obliga¬ 
tion of an oath, (6) and uuconvicted of any infa¬ 
mous crime, (c) Formerly a devisee taking a bene¬ 
ficial interest under the will, was considered not 
a credible witness to prove its execution within 
the intent of the statute; (d) but doubts being en¬ 
tertained, whether his credibility might not be re-, 
stored by a release, payment, or extinguishment of 
all his interest, (e) it is enacted by the statute 525 G. 
11. c. 6, (after reciting that it had been doubted who 
were to be deemed legal witnesses within the statute 
of frauds,) ‘‘ that if any person shall attest the exc- 
cution of any will or codicil (to whom any beiie- 
ficial devise, legacy, estate, interest, gift or ap- 
pointrnent, afiecting any real or personal estate, 
except charges on land, ike. for payment of debts 
‘‘ shall be given,) such devise, legacy, &c. shall so 
far only as concerns such person attesting the 
execution, or any person claiming under him, be 
“ utterly null and void; and such person shall be 
admitted as a witness to the execution of such will 
or codicil, within the intent of the said act, not- 
withstanding such devise, legacy, ike. And in case 
any will or codicil shall be charged with any debi, 
“ and any creditor, whose debt is so charged, shall 
attest the execution of such will or codicil, every 
such creditor, notwithstanding such charge, shall 
be admitted as a witness to the execution of such 

(а) Glib, Ev«l. lOQ. (d) Hilliard v. Jcnmii"?, 1 Ld. 

(б) Hales, 1*. C. 2 vol. 27i ).— llaym. 503. S. G. Com. lUp. 91. 

Oimdiund V. llarkcj, W dies, 338. (e) Fm/iP Austey i. Dowsing, 2 

(t) 31 Geo. 111. c. 33. Cluteri’. Sliaii IMS. Wyndlum t Cliet- 
Ilawkius, 3 Lev, Uo. \v>iid, 1 I>uir. ill. 
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will or codicil, within the intent of the said act. 
Provided always that the credit of every such wit- 
ness so attesting the execution of any will or codi- 
cil, in any of the cases within this act, and all cir- 
‘‘ cuiustances relating thereto, shall be subject to the 
‘‘ consideration and determination of the Court, and 
the jury, before whom any such witness shall be 
“ examined, or his testimony, or attestation made use 
of^ in like manner as the credit of witnesses in all 
other cases, ought to be considered and deterinin- 
“ ed.” The provisions of this statute extend only to 
cases where the attesting witness is himself the de¬ 
visee or legatee, and as to him, and any person 
claiming under him, it makes the devise or legacy 
absolutely void: but, they do not extend to cases 
where the attesting witness is the husband or wife of 
the devisee or legatee, (a) and a will has been held to 
be insufficiently attested, which devised to the wife of 
one of the subscribing witnesses a reversion in fee, 
upon the determination ofan estate forlife, although tlu* 
wife died before the determination of the life estate : 
the interest which renders an attesting witness incom¬ 
petent under the statute, being an interest at the time 
of the attestation, and not at the time when his testi¬ 
mony is required. (/;) 

An executor, and also the wife of an executor, taking 
no beneficial interest under the will, are credible 
witnesses within the meaning of the statute, (c) 

(u) Betnsoni; Bromley, 12,East. 689. 

f * Hatfield v. Thorpe, 5 D. & A. (t) Phipps v. Pitcher, 2 Mars 
, 20 UcttibOD V. BiomUy, 12 Ldt>t. 

(6) Hatfield v, fhorjit, j I?. &. A 250 
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The result of the foregoing inquiry seems to be, 
that in order to prove a will duly executed within the 
statute of frauds, it must appear, that it was signed 
by the testator; that it was published by him in the 
presence of three or more credible witnesses, either 
at the same, or different times; that the witnesses 
subscribed their names respectively in the presence 
of the testator;^and that they all signed the same in¬ 
strument. 

These facts must be proved by the subscribing 
witnesses, if they are alive and can be produced. 
But if one witness can prove the whole execution, 
(as that the testator signed in the presence of himself 
and two other witnesses, or that he acknowledged his 
signing to each of them, and that each of the wit¬ 
nesses subscribed in his presence,) this will be suffi¬ 
cient proof of the will, without calling the others, (a) 
But if the witness who is called, can only prove his 
own share of the transaction, as must happen where 
the testator acknowledged his signing to the witnesses 
separately, the other witnesses must be called. If 
also the will is disputed by the heir-at-law, he is 
always entitled to the testimony of all the subscribing 
witnesses; but then he must produce them him¬ 
self, if the testimony of one is sufficient for the 
devisee. 

If all the witnesses are dead, or insane, or out 

(o)Thc rule is different in equity; —liinsdon v. Kersey, 4 Burn. Ec. 
and when a bill is filed in Chancery Law. 93. Ogle v. Cook, I V< £, 
to 1 stablisdi d will, dll tlie witnesses 177. Townsend v. Ives, 1 Wils. 
must be examined by the pldUitiH. 210. 
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of the jurisdiction of the Court, proof of tiie hand¬ 
writing of the devisor and witnesses, or of the devisor 
alone, if no proof of the handwriting of the witnesses 
can be obtained, will be sufficient without evidence 
of the solemnities. («) 

If a subscribing witness should deny the execution 
of the will, he may be contradicted as to that fact by 
another subscribing witness; (6) and even if they all 
swear, that the will was not duly executed, the devisee 
will be allowed to go into circumstantial evidence to 
prove its due execution, (c) So also if one of the 
subscribing witnesses impesjch the validity of the will 
on the ground of fraud, and accuse other witnesses 
who are dead, of being accomplices in the 1‘raud, 
the devisee may give evidence of their general cha¬ 
racter. (d) 

When an ejectment is brought by the devisee of a 
copyholder, he must prove his own admission, and the 
admission of his testator; (e) and these facts will be suf¬ 
ficiently established, by producing the original entries 
on the rolls of the manor by tlie proper officer (which 
entries the Courts will compel the lord to permit 
his tenant to inspect,) (^) and proving the identity of 
the parties admitted, (g) without also producing the 

{a) Hands v. James, C om. 531. 3 Lsp S. ( . 4 I’.sp 50. 

Croft w. rdVklcttjStian. 110<>. {e) Hoe d. Jefferey v I licks, 2 

{b) Alexander t?. (iih'.on, 2 Wils. 13. Doed Vtrnont.\ernon, 
Campb. 556. 7 East. 8. Ante, 61.. 

(c) Lowe 11 . .TollilFe, Blk. 365. (./) lolkardw. Hemet, 131k. 100 l_ 

Pike V. Batlmenug, cited Stran. The King v. Siielly, ST. R. 141. 

1090. Glib. Lvid. t)9. HN.P. 264. (g) Doc </. Hanson v. Snntli, 1 

(</) Doe </. Walkt r V. Skpiiuison, (’ampb t07. 
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stamped copies required by the stat. 55 Geo. III. c. 
184. (a) The will of the devisor must likewise be 
proved; but as copyhold lands are not within the 
statute of frauds, it will be sufficient to show a will in 
writing, (f)) although it be neither signed by the tes¬ 
tator, nor attested by any witnesses, (c) Indeed even 
short notes taken by an attorney for the purpose of 
drawing up a w.ilJ, where the party died before the 
will could be completed, have been held sufficient to 
pass copyhold premises, (d) 

It has been said, that any paper, which the Ecclesi¬ 
astical Court would hold to be a will, sliall be suffi¬ 
cient to pass a copyhold, (e) and it is therefore usual 
to produce the probate, as well as the original pajier- 
writing; but this probate does not appear to be 
necessary, for it seems, that the courts of common 
law may enter into the question, whether the paper 
amounts to a will, although no probate has in fact 
been granted. (/) 

The stat. 55 Geo. III. c. 192, which dispenses with 
the necessity of the surrender of copyholds to the use 
of the will of the copyholder, has b(‘en held to extend 
to those cases only, where the surrender is merely 
formal; and therefore, where by the custom of a 
manor, a Jf^me covert was allowed by will to pass her 


(a) Doe d. Benmng on v. Hall, 
16 Eaht. 208. 

(i) 32 Hen. VIII. c. 1. 

(c) Na*)!! i>. Edmunds, Cro. J'diz. 
JOO. Doe d. Cook V. Dauvcr'<, 
7 East. 299. 


(d) 1 Ander. 34, 85. 

(f) C areyv. Askevv, 2 liro. ( l»a. 
Hip. 58. 

(/■) Doe d. Smitliv. Smith, 

I \jd 456. 
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copyholds, the same having been previously surren^ 
dered by the husband and wife, (the wife being 
examined separate and apart) and the wife subse¬ 
quently to the statute made her will, but without 
making a previous surrender, the copyholds did not 
pass ; the surrender being matter of substance, and 
requiring to be accompanied by the separate exami¬ 
nation of the wife. («) 

If the lessor be the legatee of a term for years, he 
must give in evidence the probate of the will, and 
prove the assent of the executor to the bequest; for 
where a person bequeaths either specifically, or gene¬ 
rally, goods or chattels, real or personal, and dies, the 
legatee cannot take them without the assent of the 
executors. (6) He must also prove the title of his 
testator, and show that he had a chattel and not a 
freehold interest in the premises; because when a 
party dies in possession, it is presumed that he is seized 
in fee until the contrary is shown, (c) This is most 
commonly done by the production of the lease: but in 
a late case where the lessor put in an answer of the 
defendant to a bill in equity, in which the defend¬ 
ant stated, that ^Mie believed the lessor was pos¬ 
sessed of the leasehold premises in the bill men¬ 
tioned,’’ it was held, as against the defendant, suflScient 
evidence that the interest of the testator |p^as only a 
chattel interest, {d) 

When the lessor of the plaintiff claims under a 

(«) Doe rf. Nctiiercotcv. Bartle, 5 (() Ante. 

B. &A. 492. (r/) J)oo f/, Digby v, Sted, 3 

(h) 1 Instill, (tf). Ante, 71. Cdnipb. 115. 
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wiU^and the defendant under a codicil, the validity of 
which is the question between them, the defendant. 
On admitting the title of the lessor, has a right to 
begin, and to have the general reply, (a) 

Thirdly, of the evidence necessary when a party 
claims the land under an execution. 

tr 

When an ejectment is brought by a tenant by 
elegit, (h) and the debtor is himself in possession 
of the land, the only evidence necessary is an ex¬ 
amined copy of the judgment roll, coniainiyag the 
award of the elegil^ and return of the inquisition. 
But if the possession is in a third person, the lessor 
must either show that such third person came into 
possession under the debtor, and that his right to 
the possession has ceased, or (should the party in 
possesion hold adversely to the debtor) be prepared 
with evidence of his debtor^s title, {d) It is not neces¬ 
sary in any case to prove a copy of the elegit and 
inquisition, {e) 

The conusee of a statute merchant, when the debtor 
is in possession, must prove a copy of the statute, of 
the capias si kiicus, extent and liberate returned j for 
although by the return of the extent an interest is 
vested in tlie conusee, yet the actual possession of 
that interest is acejuired by the liberate. {/) The 


(fl) Doe d. Coibctt w. t'oibett, 3 
(’amp. 368. 

{V) Ante, 69. 109. 

(c) Ante. 

((/) Doe d. Dd Costa v. Wharton. 


0 r. R. 2. 

(r) Rdmsbottom v. Bnckhurst, 2 
M.&S .>65. 

( / ) lldininond v. Wood, 2 Salk. 
j03. 
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same proofs are also necessary, when a third per¬ 
son is in possession, as in the case of a tenant by 
ekgtf, (a) 

When the eji(||ment is to recover lands taken in 
execution, under a writ oifieri facias, on a judgment 
obtained against a termor, if the party in the ori¬ 
ginal action, in which the execution' issues, is the 
claimant, the judgment must be proved, {b) But 
the writ alone is a sufficient title to the vendee of the 
sherifl'. (c) And where an assignment of a lease by 
deed tjpjcen in execution, was made by the under¬ 
sheriff in the name, and under the seal of office of the 
sheriff, it was held unnecessary to prove his au¬ 
thority. (d) 

Fourthly, of the proofs to be given, when the claim¬ 
ant is a parson. 

When a parson brings ejectment for the parsonage- 
house, glebe, or tithes, he must prove his admission, 
institution, and induction; {e) but he need not show 
a title in his patron, for institution and induction, 
although upon the presentation of a stranger, are 
sufficient to put the rightful patron to his qiiare 
impedit. (/) 

Presentation may be by parol, or by writing^ in 

(rt) Ante, 1. (f/) Doo d, James i>. Hrown, .'i P. 

(fc) Doe d. lilancl v. Smith, 2 Sv A. 213. 

Star. 199. S. C- TIoIt. 50f>. (j) Sn()W d. ("rawley v. Phillips, I 

(c) Doe d. Batten r, M^lrle^s, 6 Sid. 220. 

M.&S. 113 Kt vuk Doe d. Ern- ( / ) B N 1*. lO.*!. 
met r. Thorn, IM. & S. 425. 
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the nature of a letter to the bishop ; (cr) in the latter 
case it may be proved by production of the letter; in 
the former by a witness who was present and heard 
it ; but it cannot be proved by the person making 
the presentation, although he were only grantee of 
th(‘ avoidance, (d) The ceremony of institution may 
be proved by the letters testimonial of institution; 
or by the official^ gentry in the public register of the 
diocese, which ought regularly to record the time of 
the institution, and on whose presentation it was 
given. This entry, therefore, if regularly made, is 
proof of the presentation, as well as of the institution. 
Hie induction may be proved, eitlicr by some person 
present at the ceremony, or by the indorsement on 
the iiiandatc of the ordinary to induct, or by the 
return of the mandate, if any has been made, (^) 

Proof was formerly required that tlic claimant had 
read and subscribed the thirty-nine articles, according 
to the statute, and declared his assent and consent 
to all things contained in the 1 look of common prayer; 
but this is no longer held to be necessary, unless 
some ground be laid by the defendant to show, that 
he has not complied with these requisites; because 
the presumption is, that every man has conformed 
to the law, until there be some evidence to the 
contrary, (cl) 

Entries made by a deceased rector in his books, 

(«) Co. Lilt. I'iO, («). n. N. l\ (0 Chapman v. Bcaid, 3 Ans. 
105. The Kingu. l'’nswell,3T. R. 042. 

7J.‘J. (f/) I’owtll r. Miibiirn, 3 Wils, 

(/i) n.N 1’ 105. 355. S.( . <2 Black. 051. 
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» ma;^ be ^veo in evidence by his successor, (a) upon a 
question of tithes; and he is also entitled to give in 
evidence such terriers as have been regulaily made 
^nd preserved in the proper repository; that is to say, 
such terriers as are signed by a churchwarden, or (if 
the churchwardens are nominated by the parson) by 
some of the substantial inhabitt^ts of the parish, (b) 
and are found either in the bishop’s register office, (c) 
or in the register of the archdeacon of the diocese, (d) 
It is not necessary that the terrier should be signed 
by the parson ; but, unless it possesses the marks of 
authenticity above mentioned, it cannot in general be 
received in evidence. But where a terrier was found 
in the registry of the dean and chapter of Lichfield, 
it was admitted iii evidence against one of the pre¬ 
bendaries, upon the principle that there appeared to 
be a proper connexion between the terrier, and the 
place where it was found, (e) 


An ejectment for a parsonage and glebe, will not 
be supported, by showing that the defendant entered 
and took the tithes belonging thereto; because the 
tithes and the rectory are not the same. ( /) 


When a lay impropriator brings an ejectment for 
tithes, the strict proof of title is to show that the 
rectory originally belonged to one of the dissolved 


(а) Glynn v Bank ot England, 

3 Vez. 38. 43 Roe d. Brune t. 
Rawlings, 7 East. 270.2^0 

(б) B. N. V. 248 Farit). Lewis, 

4 Tsp 3 

(c) Atkins t Hatton, 4 Cwill 


1400. 

(</) Polfi V. Dm ant, 4 Gvull 
lOoO 10'‘)1 

(e) Miller v 1 oattr, 4 (iwill 1100. 
( / ) lit III V Stroud, Latch 01. 
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monasteries, and was granted by the crown to those 
under whom he claims ; {(t) but, as deeds and instru* 
ments are liable to be lost, length of possession, and 
old deeds conveying tithes, have been deemed suffi¬ 
cient evidence of title, (b) 

* 

Fifthly, of the proofs required, when the action is 
brought by a guardian, for the lands of an infant. 

If the claimant be a guardian in socage, (r) he must 
prove the seizin of the person from whom his ward 
claims; {d) the heirship of the ward; that he was 
under the age of fourteen 5 ^ ears at the time of the 
demise the declaration; and that amongst those 
relations to whom the inheritance cannot descend, 
he himself is the next of blood to the ward, (e) 

If the claimant be a testamentary guardian ap¬ 
pointed by stat, 12 Car. II. c. 24. s. 8 , he must prove 
the seizin of the father; the due execution of th<' deed 
or will, which appoints him guardian; and the mi¬ 
nority of the w ard at the time of the demise. 

Sixthly, of the proofs required by persons claiming 
in a representative character, that is to say, by as¬ 
signees of bankrupts, or insolvent debtors, (/') and 
bj' executors and administrators, {g) 

Assignees of a bankrupt must prove the title of the 

(a) Vidi Com 651 (t) Litt. Stc 123. Dot Uigge 

{b) Kinastoii v. ( larke, 5 T. II. v. IJell, 5T 11.471. 

265, tn niifUi. ( / ) AlitcJ 70 

(() Ante, (lO (If ) Ante, 07. 

\<l) Ante, 


X 
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bankrupt to tlie premises, as when the bankrupt him¬ 
self is the lessor of the plaintiff; and if the lands are 
freehold, they must prove the bargain and sale to 
them by the commissioners, and its enrolment, (a) 
Their representative character as assignees must be 
proved in the same manner, and subject to the same 
rules, as in other actions, (d) 

The assignee of an insolvent debtor, after proving 
the title of tlic insolvent, is only required to produce a 
copy of the record of the conveyance and assignment 
to sucli assignee, as fih'd in the Insolvent Court; but 
such copy must be written on parchment, and pur¬ 
port to have th(‘ certificate of the provisional as¬ 
signee of the Court, or his rhput}, indorsed there¬ 
on, and be sealed with flu* seal of the Court, (c) 

When an ejecfineut is brought by a personal re¬ 
presentative, he must show his representative cha¬ 
racter by producing the probate of the will, or letters 
of administration, or the book of tin* Ec cksiastical 
Court, whertiiiihcv are enteied, (r/)iu addition to the 
proof of his testator's, or intestate’s, title, 

Scventljly, of the i)rools by mortgagees, (e) 

When the lessor of the plaintiff is the mortgagee of 
the premises, and the mortgagor is himself the dt'fend- 
ant, proof of tlie due execution of the mortgagi* deeds 

(aV Esp. N. r. 4.>l. ll»8. Docd 11 (v.2 j 1 lilni 

Marsack?'. Head, 12 Easi. 57. ».Kcdddl,!! I.,ist.lli7 Coiil Jl.N.l’ 

(ft) G Oto. 1\ . (. 16 s 00. 02 108 

(c) 7 Cico. l\ c. 57 s. 10 , t \\ i.i. (0 Aiut, <>o 
IV c 38 s 1. 
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is the only evidence required, {a) If the ejectment 
be against a third person, who holds the mortgaged 
lands as tenant to the mortgagor, it will be ne¬ 
cessary, ill addition to the proof of the mortg-age 
deeds, to give evidence of such tenancy, and eitluT 
of its regular determination, or that if was created by 
tlH‘ mortgagor subsequently to the execution of the 
mortgage deed, (h) Proof of the title of the mort¬ 
gagor is only necessary when the defendant holds the 
land adversely to such title. 

The proofs are the saiiu' when the assignee of a 
mortgagee is the claimant, with the additional proof of 
the derivative title of the assignee from the mortgagee. 

. Eighthly, of the proofs b} a lord of a manor, and 
by copyholders. 

When a lord seizes the land as forfeited pro c/c- 
fevfti feuenfis^ if lie s('ize tibsolutely, he must piove a 
cuslom in the manor entitling him to do so ; but if he 
seize only qnonsqne, the custom need not be proved , 
and an absolute seizure unwarrranted b> tli ecusf(,m, 
cannot a tlerwards be set ij[) as a st'izure qNousqttr. (r) 
He must also prove that the regular proclamtit ions have 
been made, and in one report of Lord Salisbury’s 
case, (c) it is said, that the proclamations must be 
proved I)v nrd rove cvidenc(‘, and that t!ic entry 
thereof on the court rolls is not sufficient; but no 

(«) Ante, lOa. II. .378. Doe d. ( laik v. Trap- 

{h) Kioch V, Hall, Dou!^. *21. puiil, 1 281. 

TIuiikUi (f. W’^ta^e^ v. Bflcher, .‘3 (<) 1 oi'l Sale^bul^^ case, I I.t\. 

I'.i I. 14‘), I5ii(h I. 1 T. ( ,} S ( . 1 2H7. 

\ 2 
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mentioQ is made of this point in the other report of 
the same case, nor does it appear in a modern similar 
decision, that any evidence of this nature was re¬ 
quired. («) 

When the lord of a manor brings an ejectincnt 
for a forl'ciiiirCy lie imisl prove tlial lie was lord al 
tlie time of the tbrfeitun' eommittf'd (unless the act of 
forfeiture destroys the ( state, in which case, the heir 
of such lord iiia) also take advantai>;e of it,) (/j) and 
that tlie person, who is alleged to have committed the 
forfeiture, has been admitted tenant on the rolls of the 
manor. Proof of the admiltance of the father, and 
of the descemt to the copyholder as son and heir, and 
payment of (|uit-reiits b} him, will not be suflicient 
evidence: the tenant must be himself admitted, for 
nothing vests in a copyholder which he can forfeit, 
before admittance and entr\. The act of forfeiture 
must of course also be proved ; but proof is not re- 
ejuired of tin' presentment of the forfeiture, nor of 
the entry, or seizure of tin* lord; (r) nor will the 
(hdi'iidant be allov\r(b having been admitti'd and 
done fealty, to show tliat (he /icyr// estate was not in 
the lord at the time of admittance. (//) 

A lord of a manor cannot maintain (jectmeut for 
mines upon his manor, without proof that lu3 has 
been actually possessed of them within the last twenty 

(a) Doe t/. Tarrajil v. IJollicr, 3 T. Ill asf. .)f». JI. N. P. t08 lit ruii 
H. IM. Walk.Copy, V. 1.321' 10 353. 

(h) Ante, 01. (f/) Doe d. Neptau u. Buddcii, 5 n. 

(c) Koe d. .Teffiiys v. iJicks, >1 A A. 02 G. 

Wds. 13. Doc d. I’olcy v. W'llson, 
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years; because they are a distinct possessioSf from 
the manor, and may be of different inheritances, (a) 
And a verdict in trover, for lead dug out of them, 
will not be evidence of the possession of the mines; 
for trover may be brought on property without pos¬ 
session. (d) 

The doctrine of .j)resuinption extends to copjlmld 
lauds, and upon proper evidence an enfranchise¬ 
ment of them may be presumed even against the 
crown, (c) 

When an ejectment is t)rought by the surrenderee 
of copyhold lands, he must ])rove the surrender to 
his use, and his subsecjucnt admittance; but it is 
immaterial whetluT the admittance be before or after 
the day of the demise in the declaration, u /; 

But where the lessor claims as heir, or under a 
grant of a reversion by the lord expectant oii a lif(‘ 
estate, proof of* admittance is unnecessary, (e) 

WIk'U the lessor of the plaintiff is the lessee* t(>r 
years of a copyholder, he must, ailer pn>ving liis 
lessor’s title, show cither a special custom in tin* 
manor, allowing the cop} holder to make leases tor 
years, or that the licence of the lord was obfaiiK'd 
before the lease was granted. (/) 

(a) Ilich w. .lohiison, Sli.'ji. 114'2. (<) Ante, Oi. Roc (L ( osJi r. 

(b) n. N. V. UVJ. 1.0^dess, ‘1 B.& A. 

(() Roc d. Johijsoi) V. Ireland, f/)C'u. Copy. s. 51, (J. Watkins 
11 Easl. •2'20. Old opjljolil, ;10. 

(//) Anti, 01 
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We must now consider the proofs required when 
a privity exists between the defendant and lessor of 
the plaintiff, or those under whom he claims. 

When such privity exists, the claimant instead of 
proving his title, must sliow the existence and termi¬ 
nation of the privity; for a privity will not be 
presumed to exist without proof, but being proved 
the presumplion is in favour ot its continuance, 
'^riius, if the defendant be let into possession pending 
a negocjation for a purchase or a lease, proof must 
be given that he was so let into possession, and that 
tiie negociation was brohen oQ“before the day of the 
demise in the ejectment, {a) In like manner if lie 
has become tenant at will of the premises, the lessor 
must show how hi‘ became so, and that the wall was 
determined by demand of possession or otherwise, and 
so forth, (o) 

When the relation of landlord and tenant regularly 
sulisists between the ])arties, or those under whom 
they claim, which is commonly the case in ejectments 
of Ihis nature, the tenancy may be determined as we 
have already observed, [!)) in three several ways. 
First, by the efflux of time, or the ha[)pening of a 
particular event. Secondly, by a notice from the 


(«) Ante, J'Jl.—In a case, where 
the landlord b;y las own negh- 
nciioc, sutfend a thud person to 
n cover in ojoctnicut again‘'t las 
tenant, who lield under a lease, 
and who attorned to buch tlind 
ptison, the Couit ot ( h inccry ic- 
straincd the ten ml lioui scUiiig up 


tlie lease again-’l an tyeetinent about 
to be biought by his landJuHl, al¬ 
though only one year and thice 
quaitcrs of the term was unex- 
piitd—llakcr V. Mellish, K) Ves. 
541. Et lull. Doe d. Powell v. King, 

I OH (St. 10. 

O/) Ante, 104 . 
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landlord to the tenant to deliver up the possession^ or 
rersd; and, thirdly, by a breach onjhe part of 
the tenant of any condition of his tenancy, as by the 
non-payment of rent, or non-performance of a cove¬ 
nant. 

When the tenancy is determined by the efflux of 
time, if tlie demise be by deed, or other writing, the 
lessor has only to prove the counterpart of the lease 
by one of the subscribing witnesses; and it is not 
necessary that he should have given nolice to the 
tenant to produce the original lease, to enable him so 
to do. {(i) If there is no counbTpart, notice to pro¬ 
duce the original lease should be given, and then, but 
Jiot otherwise, the claimant will bo entitled, if the ori¬ 
ginal lease be not produced, to give secoiidaiy evi- 
d('nce of its eonlenls. If the demise bo bj' parol, the 
agreeincmt may be proved by any person present at 
the making of it; but if it should appear on the trial 
by the witnesses on the part of the plaintiff, that a writ¬ 
ten agreement has at any time been drawn up between 
the lessor, and the party under whom the defendant 
came into possession, it must be produced by the 
plaintiff, [fj) It is not necessary for the lessor lo prove 
that he, or those under whom he claims, has received 
the reserved rent within the last twenty years, (c) 

Where the tenancy is determined by the happening 
of a pafticular event, the lessor must of course also 


(«) Roe U. \\ e!>t v. Duvit., 7 ]'>ast. G Jiiug. G.'l;!. 

JOB. (t ) Otu'll V. Maddox, Rmiu Fject. 

(/') Feua </ riiomdi v. (inllitli, 4 jB. 
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prove, that the event, upon which the tenancy is to 
determincj^ has happened. 

When the tenancy expires by reason of a notice to 
quit, the lessor must prove the tenancy of the defend¬ 
ant, the service of the notice and its contents, (and if 
given by an agent, tlie agent authority,)(rj^)and that the 
notice and the year ot‘ the tenancy expire at the same 
time. When also the notice is for a shorter period 
than half a year, or expires at any other period than 
the end of tin year of the tenanc), it will f)e nc*ces- 
sary to show the custom o4’ the couiiti*}' where the 
lands lie, or an express agreement, by which such no¬ 
tice is authorised. (/?) 

The tenancy of the defendant is commonly ad¬ 
mitted, and may be proved when necessary, ii‘ no 
direct evidence can lx* given of the demise*, by de¬ 
clarations on the part of the tenant, the fact of pay¬ 
ment of rent (and it is advisable to give the tenant 
notice to produce his receipts) or the like. 

The service of the notice, (r) and the authority to 
serve it, will b(* proved by the person who di'livered 
it to the tenant; but if there is a subscribing witness 
thereto, such subscribing witness mustalsobecaUed,(c?) 
although it should happen that he only witnessed the 
signature of the landlord, and ^id not deliver the 
notice himself. The conti'nts of the notice *may be 
proved by a duplicate original, which should be com- 

(r/) Uoc. d. Sykes v. Dumford, 
J M X S bi 


(fl) Ante, 126. 
(/*) Aide, 140 
fc) Ante, 15J. 
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pared with the notice actually sevcd, by the party 
serving it ; but if this precaution is not taken, parol 
evidence niaj be given of its contents; and it is not 
necessary in either case, to give the defendant notice 
to produce the original in his possession, (a) 

When the notice is given by an agent, it must be 
shown that he was vested with his authority at the 
lime the notice was given. (^) And where two or 
more joint tenants, &c., are lessors of tlie plaintid^ 
and a notice to (juit is given by one or more in the 
name of all, although they all afterwards join in an 
ejectment, it will not be presumed, from that circum¬ 
stance, that an authority was originally given by the 
jiarties not joining in the notice, to their co-tenants.(rj 
But where a notice to quil^was given by the 
steward of a corporation, it was presumed, inasmuch 
as he was an oiheer of the corporation, that he had 
an authority to give the notice, (d) 

When the tenant has been long in possession of 
the premises, it freiiueutly becomes extremely difficult 
to prove the time of his original entry; but never¬ 
theless, some evidence must be given, from which the 
jury may presume that the time of the expiration of 
the notice and of the year of the tenancy are the 
same, or the plaintiff will be nonsuited. 

If the tenant has been applied to by his landlord 
respecting the time of the commencement of his tc- 

(a) Jory v Orchard, 2 lj.& P. 41 («/) Roe </. Dean of Rochester «. 

(b) Ante, 126. Pearct, 2 Campb. yo. 

U) Ante, 126 (note b) 
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nancy, and has informed him that it began on a cer¬ 
tain day, and in consequence of such information, a 
notice to quit on that day is given at a subsequent 
period, the evidence is conclusive upon the tenant, 
and he will not be permiiled to prove that in point of 
fact the tenancy has a diflereiit coinmcnceinent; nor 
is it material whether tlie information be the result of 
design or ignorance, as the landlord is in both in¬ 
stances equally led into an error, When also the 
tenant at the time of the service of the notice assents 
to the terms of it, he will be precluded from showing 
that it expires at a wrong time. But such assent 
must be strictly proved; and in a case where the 
party made no objection to the notice at the time of 
its delivery, but said, I pay rent enough already, il 
is hard to use me tj||usit was held that these cir¬ 
cumstances were not sullicicnt (o prevent him friiin 
showing the tune when the tenancy actually com¬ 
menced. (b) 

When a notice to quit upon any particular day, is 
serv( d upon the tenant personally, if he read its con¬ 
tents, or they be explmued to him, without any ob¬ 
jection being made on his part, as to the time ol* the 
expiration of the notice, it will be primd Jade evi¬ 
dence of a holding from the day mentioned in the 
notice, (c) In like manner, a receipt for a year’s 
rent up to a particular day, is primdJade evidence 

(a) Doc J, J)u u. Lamblty, 2 (<) Thoiius t/ Joiiti v. Thom is, 

Lsp. 035. 2( anipb. 017. Doe d. CUiges i. 

ip) (Jakapple d. Orctii v. K opoub, I o‘<tci, 13 I ast. 405. Doc d, Lii 
4 T. 11.361. ctsttr V. Biggs, 2 Taunt 109. 
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of a bolding from that day. (a) But if the notice be 
not delivered personally, or be not read over or ex¬ 
plained to the party, no such presumption will arise, 
although a contrary doctrine was formerly main¬ 
tained. (b) When also the notice is to quit generally 
at the expiration of the current year of the tenancy, 
&,c. (c) no presumption can arise, as to the time ot 
the commencement of the tenancy, from a personal 
delivery to the tenant. But where a general notice 
was delivered on tile 22d of March, to quit at the 
expiration of the current year, &c. and on the 16th of 
January following, a declaration in ejectment was de¬ 
livered to the tenant, laying the demise on the 1st of 
November, and the tenant on the receipt of this de¬ 
claration made no objection to the notice to quit, nor 
set up any right to the possession of the premises, 
but said he should go out as soon as he could suit 
himself with another house, it was ruled bv Lord 
Ellenborough, C. J. that the defendant’s declaration, 
when served with the ejectment, was evidence to go 
to the jury, whether the holding was a Michaelmas 
holding, and the jury found a verdict for the land¬ 
lord, (c/) And in a case where the notice was de¬ 
livered on Sept. 27, to quit at the expiration of the 
term for which you hold the same,” which notice was 
served personally upon the tenant, who observed, 
“ I hope Mr. M. does not mean to turn me out,” 
Holroyd, J. permitted the lessor to prove, that it was 
the general custom, in that part of the country where 


(a) Doc d. Castlcton v. Samuel, il Canipb. 387. 

5 Esp. 174. (0 Ante, 142, 

(/>) Doe d. Puddicombe V. Harris, (d) Doc d. Baker v. Wombwcll, 
1 T. 11.161. Doe d Ash v. Calvert, 2 Campb. 359. 
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the demised lands lay, to let the same from Lady-day 
to Lady-day, and that the defendant’s rent was due 
at Michaelmas and Lady-day respectively, and di¬ 
rected the jury to presume, tliat this tenancy, like 
other tenancies in that part of the country, was a te¬ 
nancy from Lady-day to Lady-day. {a) 

When the ejectment is brought upon a clause of 
re-entry for non-payment of rent, if the proceedings 
are at common law, the lessor must prove the lease, 
or counterpart, (b) and that the rent has been de¬ 
manded with all the formalities mentioned in a pre¬ 
ceding chapter, (c) If the case falls within the pro¬ 
visions of the statute 4 Geo. II. c. 28, instead of 
proving a demand of rent, he must show that six 
months rent is in arrear, and that there is not a suf¬ 
ficient distress upon the premises, (d) In order to 
prove the latter fact, evidence must be given that 
every part of the premises has been searched ; and 
in a case where the party who was about to make the 
distress, omitted to enter a cottage upon the premises, 
the Court considered the search insufficient, (e) But 
if the lessor show that he was prevented by the de¬ 
fendant from entering on the premises, proof that 
there was no sufficient distress will be dispensed 
with. (/) 


(o) Doe d, Milncs v. Lamb, Not¬ 
tingham Summer Assizes, 1817.— 
MS. 

(ft) Roc rf. West V. Davis, 7 East. 
363. 

(r) Ante, 160. 


(d) Ante, 162. 

(e) Doc d. Powell v. King, For¬ 
rest. 19. 

(f) Docd. C'luppcndalcu. Dyson, 
t M. & M. 77. 
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The search must^ of course, be made after the 
time when the rent became due, and also after the 
expiration of the time when it was payable to save the 
forfeiture; (a) but it is not necessary for the plaintiff 
to prove that there was no sufficient distress upon the 
premises, throughout the whole period of time during 
which the rent has been in arrear. If he proves that 
on any one day, from the time when the rent became 
due, to the day of the demise in the declaration, there 
was no sufficient distress, it will entitle him to a ver¬ 
dict. And even if he proves an insufficient distress, 
on some day after the day of the demise; as, for ex¬ 
ample, on some day in May, (the demise being laid 
on May 2,) it will be sufficient prwid fade evidence 
to call upon the defendant to show, tliat there was 
a sufficient distress upon the premises within the terras 
of the proviso. (6) 

It is not necessary that the amount of rent proved to 
be due, should correspond with the amount stated in 
t he particulars of breaches delivered by the plaintiff.(c) 

When the ejectment is for the breach of any otlier 
covenant, the lessor must show the covenant broken, 
bv the same evidence as in an action of covenant; 

mf 

and if he has been ordered by the Court to give to the 
tenant particulars of the breaches upon which he 
means to rely, he will be precluded from giving in 
evidence different breaches from those contained in 
the particulars. 

(a) Ante, 161. (c Tcnny d. Gibbs v. Moody, ;> 

(b) Doe d. Smalt v. Fnchau, 16 lling. 3. 

East. 266. 
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In an ejectment on a proviso for re-entry, for breach 
of covenant not to assign or let the premises, it was 
ruled by Lord Alvanley, C. J., that if a person was 
found in possession acting and appearing as tenant, 
it was sufficient primd facie evidence of an under¬ 
letting to call upon the defendant (the lessee) to show 
in what character such person was upon the pre¬ 
mises ; and that the declarations of such person were 
admissible in evidence against the lessee, {a) But in 
a subsequent case, upon similar evidence of posses¬ 
sion, (accompanied, indeed, by a declaration of the 
party that he had taken the premises from a third per¬ 
son, but which does not seem to form the ground of 
the decision) Lord Ellenborough, C. J., directed a 
nonsuit; observing, that upon such evidence, nott, 
constat, that the party was not a tortious intruder, 
that it was incumbent on the lessor to prove that the 
lessee had either assigned or let^ and that the evi. 
deuce produced would not be sufficient, even if the 
lessee had covenanted not to part with the posses¬ 
sion. (f) 

If the claimant is the assignee of the reversion, 
after proving the forfeiture, evidence must be given 
that he was entitled to the reversion at the lime the 
forfeiture was committed, (c) and if possible of the 
mesne assignments from the original lessor. These 
mesne assignments, however, will be presumed, if the 
original lease be for a long term, and the possession of 
the assignee has continued for a considerable time, (d) 


(a) Doc </. 1 lindky Rickarky, (r) Ante, 7 2. 

5 Esp. 4. (fO Earl d, Goodwin v. Baxter, 

(/-) Doe V. Bayne, i Star. nO. Blk. I'228. 
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Lastly; Of the evidence on the part of the de¬ 
fendant. 

The principle that a claimant in ejectment must 
recover on the strength of his own title, is now so 
clearly established that little can be said respecting 
the evidence necessary on the part of the defendant. 
The lessor of the .plaintiff must always, in the first in¬ 
stance, make out a clear and substantial possessory 
title to the premises in question ; and the defendant's 
evidence is altogether confined to falsifying his ad¬ 
versary's proofs, or rebutting the presumptions which 
maj arise out of them. He needs not show tliat he 
has himself any claim whatever to the premises, nor 
even give evidence of a title in a third person ; it is 
sufficient if he make it appear to the jury, that a legal 
and possessory title does not subsist in the plaintifPs 
lessor. Thus, when the lessor claims as heir, he may 
show^ a devise by the ancestor to a stranger; that by 
a particular custom another, and not the claimant, is 
the heir; that the claimant is a bastard; or any other 
circumstances which will invalidate his title. In like 
manner when the lessor claims as devisee, the de¬ 
fendant may show, that the will was obtained by 
f raud; that it was not duly executed; that the testa¬ 
tor w as a lunatic; and so forth. And as the same 
principle holds, whatever be the title of the claimant, 
any particular directions respecting the defendant's 
proofs are altogether unnecessary. It is sufficient to 
observe generally, that the defendant’s evidence en¬ 
tirely depends on the nature of the proofs advanced 
})y the plaintiff’s lessor, and need in no case to bo 
extended be yond the rebuttal of them. 
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Of the Trial arid subsequent Proceedings. 

The claims of the several parties bein^ prepared 
for the decision of a jury, by means of the fictions, 
conditions and proofs, described in the preceding 
chapters, the trial with its incidents, and the subse¬ 
quent proceedings, will now occupy our attention. 

The death of the lessor of the j)laintiff, although 
he be only tenant for life, will not abate the action, 
nor can it be pleaded puis darrien continuance ; be¬ 
cause the right is supposed to be in his lessee, (the 
plaintiff,) who may proceed for the damages occa¬ 
sioned by the supposed ouster, although he cannot 
obtain possession of the land ,* (a) but a trial of this 
nature is unknown in practice, for the damages in 
ejectment are only nominal, and if the plaintiff be 
nonsuited from the refusal of the defendant to appear 
at the trial, the executor of the lessor will not be en¬ 
titled to his costs, for the consent rule is merely per¬ 
sonal. (^) 


(a) Thrustout d. Turner v. CJrey, (A) Thrustout r.ficdwell, 2 Wils.7. 



If the defendant refuses at the trial to appear, and 
confess lease, entry, and ouster, the plaintifi* must be 
nonsuited, unless the action be at the suit of a land¬ 
lord against his tenant, in which case it is optional 
with the lessor of the plaintiff to be nonsuited, or 
proceed with the trial. If he adopt the latter course, 
he must produce the consent rule anff^ undertaking 
of the defendant (which by stat. 1 Geo. IV. c. 87. s. 
2, is made evidence of lease, entry, and ouster,) and 
prove that the tenant, or his attorney, has been* 
served with due notice of trial; and he will then be 
enabled, after proof of his right to the demised pre¬ 
mises, to go into evidence, and recover the amount of 
the mesne profits, accruing from the day of the deter¬ 
mination of the tenant^s interest, to the time of the 
verdict, or to some preceding day, to be specially 
mentioned thereiflu 

The landlord has also, by the same statute, a like 
privilege with regard to the recovery of the mesne 
profits, in case of the appearance of the tenant at the 
trial; but the statute does not extend to cases in which 
the relation of landlord and tenant docs not exist. 

By the stat. 1 Wm. IV. c. 87. s. 38, the presid¬ 
ing judge is authorized in all cases of trials of eject¬ 
ments, when the verdict shall pass for the plaintiff, 
or he shall be nonsuited for want of the defendant’s 
apj)earance to confess lease, entry, and ouster, to cer¬ 
tify on the back of the record that a writ of posses¬ 
sion ought to issue immediately, and such writ shall 
thereupon issue, (a) 

(a) Appendi^, No. .‘57, 
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The is also authorized when the rule re¬ 

quired by stat. 1 Geo. IV. c. 87. s. 1, has been en¬ 
tered into by the defendant, {a) to stay tlie execution 
of the judgment, absolutely, until the fifth day of the 
ensuing term, if he shall think the finding of the jury 
was contrary to evidence, or that the damages were 
excessive; and is conrpetled so to stay the execu¬ 
tion, upon the requisition of the defendant, upon his 
undertaking to find, and witliin four days from the 
frial actually finding security, by the recognizance of 
himself and two sufficient sureties in such reasonable 
sum as the judge shall direct, not to commit any 
waste or wdlful damage, or sell, or (jurry off any 
standing crops, hay, straw, or manure, from the pre¬ 
mises, from the day of the verdict until the day of 
execution, (b) 

When the plaintifl' is nousuitca, from the defend¬ 
ant’s refusal to ajipear and confess, the cause of the 
nonsuit should be specially indorsed upon the postea, 
in order to entitle the plaintiff* to have his costs taxed 
and allowed, upon the consent rule; (c) and also to 
enable him (in case the judge should refuse under 
stat. 1 Wm. TV. c. 70. s. 38,) to have judgment en¬ 
tered against the casual ejector, {d) 

With respect to the time of entering this judgment, 
a considerable diff’erence prevails between the practice 
of the Court of King’s Bench, and of the Common 
Pleas ; the judgment being signed, and the execution 

(rf) Turner v. Baniaby,Salk. 259. 
Appi n. No. 33. 


(«) Aiite, 246. 

(6) 1 i;eo. IV. c. 87. b. 3. 
(<•) Ante, 232. 
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taken out, in the latter Court, immediately after the 
entering of the nonsuit, and, in the former, not until 
the day in bank when the postea sliouldbe returned; {a) 
and it is to be regretted that two of the superior courts 
should differ on a point so essential to the regular 
administration of justice. 

If there be several defendants, and some of them 
refuse to appear and confess, it is the practice to pro¬ 
ceed against those who do appear, and enter a verdict 
for those who do not, indorsing upon the posiea, that 
such verdict is entered for them, because- they do not 
appear and confess ; and the plaintifl^s lessor will then 
be entitled to his costs against such defendants, and 
to judgment against the casual ejector for the lands 
in their possession, {h) 

If there be any material variance between the issue 
and the record, it seems that the delendant should 
nevertheless appear at the trial, and afterwards move 
the Court to set aside the verdict*for the variance; (c) 
because if he do not appear, he is out of court, and 
cannot afterwards properly move to set aside the non¬ 
suit; yet, upon a motion of this nature, the Court 
did, in one case, grant the rule upon payment of 


{a) Doe d. Pal merslon v. Copeland, 
et Throgmorton d. Kairfax v. Bent¬ 
ley, '2 T. R. 779. Doe </. Davies v. 
Hoe, 1 B. & C. 118. 

(6) Claxmorc v. Scarle, Lord 
Ilaym. 729. B. N. P. 98. Formerly, 
if some of the defendants did not 
appear, the plaintiff was nonsuited 


as to all, because all the defend¬ 
ants not admitting the dembe, he 
could not maintain his declaration. 
The present practice was adopted 
in the reign of William ill. (Had¬ 
dock’s case, 1 Vent. 3.'>5.) Fagg v. 
Roberts, 2 Vent. lOH. 

(r) Ante, 27.8. 

Y 2 
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costs, (a) an<J in another case stayed the proceed¬ 
ings. (b) 

In a case where the demise was laid on a day not 
come at the time of the trial, the defendant was not¬ 
withstanding obliged to confess, as the plaintiff would 
otherwise have been nonsuited, and have been en¬ 
titled to judgment against the casual ejector, (c) 

If the property litigated be of great value, and 
difliculties are likely to arise in the course of the trial, 
the Court will grant a trial at bar ; and the motion for 
this purpose may be made by either party. But the 
mere value of the premises, (d) or the probability of 
a protracted trial, will not be sufficient to induce the 
Court to grant the application; difficulty must con¬ 
cur ; and therefore the motion must be supported by 
an affidavit, stating “ the value per annum of the 
estate \ that many witnesses are to be produced on 
each side ; that the title of the lessor of the plaintiff 
will depend, as the chse may be, on an intricate course 
of descent, or the legal operation of deeds ; that va¬ 
rious points of law, and other questions, will neces¬ 
sarily arise at the trial; and that the cause therefore 
should be tried at the bar of the Court, by a special jury 
of the county where the estate lies, if the Court shall 
so think fit, and not before any one judge of assize.’^ 

It has been said, that the rule is not to allow a trial 

(а) Jones d, Tnomas v. Hengest, Small d. Baker v. Cole, Burr. 1159. 

Barn. 175. (rf) I.ord Sandwich’s case, Salk. 

(б) Law V. Wallis, 1 Barnard, 156. G48. 

(c) Anon. W. Raym. 798; et 
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at bar in ejectment, unless the value of the lands be 
a hundred pounds per annum{a) and in some 
authorities it is laid down, that it is not sufficient 
to swear generally, that the cause is (ixpected to l)e 
difficult, but that the particular difficulty, which is 
expected to arise, ought to be pointed out, to cnabh*. 
the Court to judge whether it be sufficient, {b) And, 
in a late case, the Court refused a trial at bar, on 
the mere allegation of length, and probable questions 
of difficulty ill a cause respecting a pedigree. (6’) 

In other actions, a rule for a trial at bar is never 
granted before issue joined ; but as the issue in eject¬ 
ment is very seldom joined until after the end of term, 
when it would be too late to make the application, the 
motion in this action may be granted even before 
appearance, (r/) 

As the granting of a trial at bar is a favour con¬ 
ferred upon the applicant, the Courts exercise the 
power of annexing equitable conditions to their grant. 
Thus where, on an application made by the defend¬ 
ant for a trial at bar, it appeared, on showing cause 
against the rule, that the lessor of the plaintiff’ was un¬ 
able to bear the expense, and that one of his witnesses 
was above eighty years of ag(‘, who might die bel’ore a 
trial af bar could be had; the Court granted the ap¬ 
plication, but said, that as it was a favour asked by 
the defendant, they would lay him under terms, that 


(a) Coodrightw.Wood, 11'aiuard, (!oodrigl»tt). Wood, 1 Barnard, 141. 
141. (f) Tidd, 7GB. 

(h) Ilex V. Burgesses of C’aer- (u'j Hoc d. Cholmondlcy v. Doe, 
marthen, Say 79. 2 Lil. P. 11. 740. Barn. Id.*!. 
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if he succeeded, be should only have nisi prius costs, 
but if the lessor of the phiiiitilf were to succeed he 
should have bar costs, and that the old witness should 
be examined on interrogatories, and her deposition 
read, if she should die before the trial. It was also, 
by consent, made part of the rule, that the cause 
should be tried by a Middlesex jury, instead of one 
from Norfolk, where the premises were situated. {<() 
And in another case, where the lessor of the plaintiff 
had had a rule lor a trial at bar, but having laid the 
demise by a wrong person, had discontinued the ac¬ 
tion, and brought a new ejectment; the Court would 
not grant him a second rule for a trial at bar, until he 
had paid the costs of the former ejectment, (b) 

After verdict the successful party is of coufsc enti¬ 
tled to the judgment of the Court; and, unless when 
the statutes 1 Geo. IV.c. 87, and 1 Wm. IV. c. 70, pro¬ 
vide otherwise, the same time is allowed to the other 
party to move for a new trial, or an arrest of judg¬ 
ment, in ejectment, as in other actions. 

The Courts will seldom grant a new trial in eject¬ 
ment, when the verdict is given for the defendant, be¬ 
cause all parties remaining in the situation they were, 
previously to the commencement of the action, the 
claimant may bring a second ejectment without sub¬ 
jecting himself to additional difficulties ; but this prin¬ 
ciple does not apply when the verdict is given against 
the defendant. The possession is then changed. 
The defendant in the first ejectment becomes the 

(ff) Holmes d. lirown v. Brown, (h) Lord Coningsby’s cusu, Slran. 
Doug.-137. :>4«. 
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plaintilPs lessor in the second, and is obliged to give 
evidence of his own title, instead of merely rebutting 
the claim set tipc|^y his opponent; and as this is a 
point of material consequence to him, ‘Hhe Courts (to 
use Lord Manstield^s words) rather lean to new trials 
on behalf of defendants in the case of ejectments, 
especially on the footing of surprise.” (a) 

-r * ♦ 

Of the Judgment. 

By the judgment in ejectment, the plaintiff^s lessor 
obtains possession of the lands n'covered by the ver¬ 
dict, but does not acxiuire any title thereto, except 
such as he previously had. If, therefore, he has a 
freeliold interest in them, he is in as a freeholder; if 
he has a chattel irfterest, he is in as a termor j and if 
he has no title at all, he is in as a trespasser, and 
liable to account for the profits to the legal owner, 
without any re-entry bn his part: (6) the verdict in 
the ejectment being no evidence in a subsequent ac¬ 
tion, even between the same parties, (c) Since, then, 
the claimant has a mere possession given to him 
by the judgment, it may be asked how he can become 
seized according to his title if he have more than a 
chattel interest in the land. This is effected by ano¬ 
ther fiction. It is a rule of law, that when a man 
having a title to an estate comes into possession of it 
by lawful means, he shall be in possession according 
to his title ; and therefore when possession is once 


(rt) Clymer v, Littler, 1 Blk. 345. Burr. 60. 90. 114. 

348. (()Clcrke «. Howell, 1 Mod. 10. 

(1>) Taylor d. Alkhis v. Horde, 
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g^ven by the sJieriff, the possession and title are said 
to unite, and the plaintiff’s lessor holds the lands ac¬ 
cording to the nature of his interes|i¥i them. 

As the judgment is grounded on the verdict, it ought 
not to be entered up for more land, or for different 
parcels, than the defendant was found guilty of by the 
verdict, though a variance between the verdict and 
judgment, occasioned by the misprision, or default, of 
the clerk in entering the judgment, is not fatal, but 
may be amended by the Court, even after a writ of 
error brought, (a) 

The Courts, indeed, after judgment, make every 
possible intendment in favour of the claimant; and if 
the title declared on can by any tneans be supposed 
to exist, consistently with the judgment, such judg¬ 
ment will be supported. Thus, where two demises 
were laid, by different lessors,’ of the same premises 
for the same term, both as to commencement and du¬ 
ration, and the judgment was that the plaintiff reco¬ 
ver his terms in the premises; and it was objected, 
that both lessors could not have a title to demise the 
whole; and that therefore there was an inconsistency 
in the judgment, and that it did not appear which of 
the lessors^ rights w as established; the Court affirmed 
the judgment; because, after a verdict, a bare possi¬ 
bility of title consistent with the ^judgment is sufficient, 
and the two lessors might have been joint tenants, 
and yet refuse to join in a lease. (Z>) In like manner 

(a) M&sonFox, C'ro. Jac. 631. PO Morres v. Barry, Strau. 
Appendix, No. 34. 1180. Ante, 209. 
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where the declaration contained two distinct demises, 
by two diflerent lessors, of two distinct undivided 
thirds, and judgment was given tlmt the plaintiff do 
recover his said terms^ and on error it appeared 
(from the facts stated in a bill of exceptions to the 
judge's directions on a point of law), that the eject¬ 
ment respected only one undivided third, the judg- 

V 

ment was held well enough, when the point was only 
raised on a bill of exceptions, and semhle that it would 
liave been well even on a special verdict, {d) Upon 
the same principle, when in an ejectment on two 
several demises of two separate parcels of lands, the 
judgment was entered, that the plaintiff do recover his 
term^ and an objection was taken, that it should have 
said, that the plaintiff do recover his terms, the Court 
said they would extend the word term to his term in 
A,, and his term in B., and affirmed the judgment, (b) 
And where the ejectment was upon two demises, by 
different lessors, and the second demise was “ of the 
aforesaid premises,” and judgment was entered for 
the plaintiff as to the first demise, and the defendant 
as to the other; and it was objected, that from not 
stating the second demise to be of ‘‘ other premisesf 
the judgments wore contradictory to each other, in¬ 
asmuch as the defendant was put without day, as to 
the same premises for which the plaintiff recovered, 
the Court affirmed the judgment, and construed the 
aforesaid premises which the second lessor demised 
to mean the term in the premises, (c) So also, where 
the plaintiff in ejectment declared upon two demises 


(a) Kowe d. Boyce w. Power, 2 (/») Worrall ». Bent, Stran. 835. 

N. R. 1. 35. (f) Fisher v. Hughes, Stran. 908 
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of several lands^ by several parties, but laid only one 
hahefidumf namely habendum tenementa praedictaf so 
demised by the aforesaid several parties, for seven 
years, and it was assigned for error, that the declara¬ 
tion was ill for want of another habendum # for that 
the verdict was general, and it was uncertain to which 
demise the single hahemlum related, the Court held 
that reddendo singula singulis^ it was well enough, {a) 
Where also the declaration was for lauds, and com¬ 
mon of pasture generally, without stating the common 
to be appendant, or appurtenant, it was intended after 
verdict, on a writ of error, to be such common as 
ejectment could be maintained for. (6) And where the 
ejectment was for one messuage, or tenement, and 
four acres of land to the same belonging, the words 
“ to the same belonging” were held to be void; for 
land cannot properly belong to a house, and then it 
is a declaration of a messuage or tenement, and four 
acres of land, which though it be void for the tene¬ 
ment, is good for the land; for which the plaintiff, 
upon releasing the damages, had judgment, (c) 

Upon a similar principle, where the plaintiff, in the 

(a) SJeaLouruc v. Bengo, 1 Ld.^ house and ten acres of meadow, he 
Raym. 561. Moore v. rursden, 2 the same more or less,” and liad a 
Vent. S14. S. C. Carth. 224. S. C. verdict, the judgment was arrested; 
Comb. 190. because the declaration was so uu- 

(5) Newman v. I loldmyfast, certain and repugnant, that even 
Stran. 54. Ante, 19. the verdict could not . help it, the 

(c) Wood V. Payne, Cro. Eliz. land mentioned in the declaration 
186. In an old case, where the being so different from that mcn- 
plaintiff declared on a lease of a tioned in the pernomcn. (Jt/m 
house, ten acres of land, twenty Yelv. 166.) But c/uare if such a 
ticres of meadow, and twenty acres verdict would tiot now be good for 
of pasture, by the name of “ a the ten acres ? 
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first year of the reign of Geo. III. declared upon a 
demise of the thirty-third year of that reign, the 
Court held that it was well enough after verdict, be¬ 
cause it was only a title defectively set out, and there 
could be no doubt but that a proper title was proved 
at the trial, (a) 

If the plaintiff obtain a verdict for the whole pre¬ 
mises demanded, the entry of the judgment is, that 
the plaintiff recover his term against the defendant of 
and in the premises aforesaid, or that he recover pos¬ 
session of the term aforesaid. And this form is also 
used, where a moiety, or other part, of the whole 
premises is recovered; as, for example, when the 
plaintiff declares for forty acres in J., and recovers 
only twenty; and it is at the lessor’s peril, that he 
take out execution for no more than he has proved 
title to. (h) But where the verdict is for some parcels 
and not for all, or part of all, as where the piaintifl’ 
declares for lands in A,, and lands in j5., and the de¬ 
fendant is found guilty in A. only, the judgment (c) 
is, that the plaintiff recover his term in J.; and as to 
the other part, whereof the jury acquitted the de¬ 
fendant, that the plaintiff be in mercy, and that the 
defendant go thereof without day. (d) 

If the defendant be acquitted of part, and judg- 

(tf) Small Baker 7). Cole, Burr. W. & M. c. 12, lused to run quod 
1159. defendens capiatur; but, since that 

(p) Doe d. Draper’s Company v. statute, such entry ia no longer ne- 
Wilson, 2 Star. 477. cessary. (Linsey 7 ;. Clerk, Cartli. 

(f) As an ejectment is an action S90. S. C. 5 Mod. 285. 
of trespass vi el armis, the judg- (rf) Judgment Book, 72, 78. 
nient before the statute of 5 and 0 
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ment be entered, qvjod defendens sit qmetus quoad 
that part whereof he is acquitted, this is error; for 
the judgment in this action is not final, as in a writ of 
right; nor does it protect the defendant from any 
further suit, but only acquits him against the title 
set up by the plaintiff in the action. («) 

If a sole defendant die after the commencement ol’ 
the assizes and before verdict, or after verdict and 
before judgment, it will not abate the suit; nor can 
bis death be alleged for error, provided the judg¬ 
ment be entered within two terms after the ver¬ 
dict. (b) 

When there are several defendants, and one of 
them dies at any time before judgment, the lessor 
may proceed against the survivors, upon suggesting 
the death (c) of such defendant upon the plea roll: 
the suggestion need not also be entered upon the nisi 
prius roll; for it is sufficient if it there appear to the 
judge, what he is to try and between whom; nor need 
the judgment say, q?iod qucprens nil capiat per breve 
against the dead defendant, {d) 

If one of several defendants die before verdict, it is 
the better way to suggest his death on tlie roll before 
the trial, and to award a venire to try the issue against 
the surviving defendants; (uQ altlioiigh where in such 
case the venire was awarded against all, upon siiggest- 

(rt) Taylor v. Wilbore, Cro. Kliz. (r) » and 0 Will, lll.c. 11. s. 7. 
7G8. (d) f ar v. J)enn, Burr. 362. 

(6) 17 Car. II. c. B. 
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ing the deatt of the one upon the roll after the verdict^ 
the plaintiff had judgment for the whole against the 
others, (a) But if the lessor proceed to trial, and ob¬ 
tain judgment against all the defendants, without such 
suggestion, it is error, because there can be no ver¬ 
dict, or judgment, against a person not in being. (6) 

The entry of the judgment, notwithstanding the 
death of one of several defendants, ought to be gene¬ 
ral, that the plaintiff recover his term in the premises 
against the survivors; (o') but execution must not be 
taken out for more than the plaintift* has a right to 
recover. 

It seems that if the defendants make a joint defence 
for the whole land demanded, and one of them die, 
execution may be given of the whole, because the 
whole interest comes by survivorship to the others, 
and therefore the plaintiff hath still persons before the 
Court to defend the whole ; but that where each of 
the defendants makes a defence for part only, the 
plaintifii upon the death of one of them, must not 
take out execution for the part in his possession, be¬ 
cause they are in the nature of distinct defendants, 
and consequently, as to that part which was defended 
by the person deceased, there is no person in Court 
against whom judgment can be given, or execution 
taken out. (/j) 

If an ejectment be brought against baron and /me, 


(a) Gree v. Rollc, Ld Uayin. 7If). (r) Far v.Deiin, 1 Burr. 3ti?. 
(/.) Gilb. F;jcct. 98. 
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and the plaintiff have a verdict against dof/i, but, 
before judgnient, the husband dies, the plaintiff, on 
suggesting his death, may have judgment against the 
wife ; because (having been found guilty of the tres¬ 
pass) she must have obtained the unlawful possession 
jointly with her husband, or have had the whole pos¬ 
session in her own right; and in either case, the 
possession is wholly in her on the death of her 
husband, {a) 


Of the Costs. 

When the action is undefended, and judgment is 
entered against tlie casual ejector, the only remedy 
which the lessor of the plaintiff has for his costs, is 
an action for mesne profits, in which, at the discre¬ 
tion of the jury, they are recoverable as consequential 
damages. 

When the party interested appears and enters into 
the consent rule, and afterwards at the trial refuses 
to confess, he is liable, upon such consent rule, to the 
payment of costs, and an attachment may be issued 
against him if he refuse, or neglect topay the m j (/>) 
but no writ o^'Jieri facias, ov capias ad satisfaciendum, 
will in this case lie, because the judgment in the eject¬ 
ment is against the casual ejector, (c) 

When there are several defendants, some of whom 
appear at the trial and confess, but others do not 

(а) Rigley v, Lee, Cro, Jac. SjC. 259. 

J.ee V. Rowkeley, 1 Roll. 14. (r) Goodright d. Howell v. Vice, 

(б) Turner v. Harnaby l, Salk. Harn. ll?2. 
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appear, and a verdict is found against tliose w lio do 
appear, each defendant is liable for the whole costs, 
and the plaintift'’s lessor may tax them all against any 
one or all of the defendants at the same time ; that 
is to say, upon the posiea against those who appear, 
and upon the consent rule against those who do not 
appear; and if alter satisfaction from one defendant 
for the costs, he take out execution against another, 
the Court will interfere to prevent it. But it seems 
ho cannot separate the costs, and tax part of them 
against one defendant, and part against another, {a) 

If the lessor of the plaintilfdie after issue joined 
and before trial, or even after trial and before taxation 
of costs, the defendant cannot recover his costs 
against the representalivc, the consent rule being, (as 
already nientioiuTl,) merely persiinal; and it seems 
immaierial, whether the defendant/s claim arises from 
a verdict in his llivoiir, or from the plaintiff’^s being 
nonsuited upon the merits, (6) or by reason of the 
defendant's refusal to confess ; but where the plain- 
tilF's lessor died after the trial, the defendant was com¬ 
pelled by the Court to pay to his representative the 
costs, which had been taxed cotiserd upon the 
consent rule, (c) 

When the tenant appears, and there is a verdict ‘ 
and judgment against him, execution may be taken 
out thereon for the costs, as in ordinary cases; and 
the lessor of the plaintiff may have a capias ad satis- 

(«) Thrusl-out d. Wilson v. Foot, 7. Doc d. Lintot v. Ford, 2 Sinith^ 
n.N. P.335. S.C. Barn. 1-lP. 407. 

(5) Tlirustout V. Bcdwell, 2 Wils. (r) (ioodrightHolton,Barn, 119. 



OP THE COSTS. 


336 

faciendum, or a fieri facias, for the costs, and an 
habere, facms possessionem for the possession, sepa¬ 
rately, or in one writ at his pleasure. («) 

When fhe judgment in ejectment is against 2 i feme- 
sole, who marries before execution, the plaintilPs 
lessor should sue out an habere facias possessionem in 
the maiden name of the defendant for the land, and 
then proceed by scire facias against the husband and 
wife for the costs, {h) 

When the landlord is made defendant without the 
tenant, the judgment to recover the possession is 
against the casual ejector; but nevertheless, as there 
is a judgment in existence against the landlord, exe¬ 
cution may be taken out thereon for the costs, (c) 

It may be collected from the case of Gulliver v. 
Drinkwater, (d) that, independently of these remedies, 
the lessor may, in all cases, recover the amount of his 
taxed costs (c) in an action fdr mesne profits ; but 
that the Court will not interfere to assist him, if the 
jury do not include such costs in their damages, when 
the lessor might have proceeded for them in a differ¬ 
ent manner. 

When the proceedings are in the Court of King’s 
Bench, and a verdict is found for the defendant, or 
the plaintiff’ is nonsuited for any other cause than 

(fl) Appendi^, Nos. .'J6, 37, .38, (r) Appendix, No. 3 j. 

39,40. *(</) IT. R. 261. 

{h) Doc d. Taggart v. Butcher, 3 (e) Doe v. Davis, 1 Esp. 35B. 

M.& S. 5.37.—Appendix, No. 42 
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tlie defendant's not confessing lease, &c. the 
defendant must tax bis costs on the posted, as 
in other actions, and sue out a capias ad sa- 
tisfaciendnm, or fieri facias, for the sa^le against 

- 'V • 

the plaintiffj and if, upon showing this writ 
under seal to the lessor, serving him with a 
copy of the consent rule, and demanding the costs, 
the lessor do not pay them, the Court will, on an 
affidavit of the facts, grant an attachment against 
him. (a) 

When the proceedings are in the Court of Common 
Pleas, it is the practice in such case, for the pro- 
thonotary to tax the costs upon the posted, and mark 
them upon the consent rule. This rule is then shown 
to the plaintifi’^s lessor, and at the same time the costs 
are demanded of him by the defendant personally, 
or by his attorney named in the rule; and, upon 
affidavit of such demand, and of the lessor’s re" 
fusal to pay the costs, an attachment may be ob¬ 
tained. (Ji) 

When there are several defendants, and any 
of them are acquitted by the verdict, they will, 
by the provisions of statute 8 & 9 Wmf and 
M. c. H, be entitled to costs, unless the judge 

(a) Tily V. Baily, M. 6. Geo. II. a hope that nothing so absurd us a 

(/>) Imp. C. B. 5 Ed. G.'>4. In a capias ad satisfudendim against tlie 
late case in the (.ommon Pleas, nominal plaintilT, would ever again 
in which the parties Iiad pursued be heard of. Doc rf. J'rior w. Sailer, 
tile practice of the Court of King’s 3 Taunt. 486. 

Bench, Mansfield, C. .1. expressed 
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shall certify in open court that there was a good cause 
for making them defendants, (a) 

When'^the lessor of the plaintiff is a peer, no at¬ 
tachment will be granted against his person ; but the 
Court will grant a rule to show cause, why an attach¬ 
ment, as to his goods and chattels, should not be 
issued, and, if necessary, will make that rule abso¬ 
lute. (b) 

In a case where baron and feme were lessors in 
ejectment, and the baron died after entering into the 
rule, the feme was held liable to the payment of the 
costs; because they were to be paid by the lessors of 
the plaintiff, and both of them were in the lease, (c) 

Where the lessor of the plaintiff was an infant, and 
his lessee was nonsuited, and 50/. costs were given 
to the defendant, and the infant’s father, who pro¬ 
secuted the suit, was dead, the Court made a rule, 
that the lessor should pay the costs; yet, says tlie 
book, it was doubted in this case, because of his in¬ 
fancy ; but if the father had been alive, the Court 
would have made him pay the costs, or, if he had left 
assets, his executor. The question was adjourned, (d) 

If the lessor of the plaintiff abandon the action 


(«) The provisions of this statute out good cause! 
seem scarcely applicable to the pre- {i) Thornby d. Hamilton v. I lert- 
sent mode of (^pnducting eject- wood, Cas. Pr. C. P. 7. 
ments, for how can it be said, that (c) Morgan v.Stapely, 1 Kcb. a27. 

he who was made a defendaut at (d) Anon. 1 Freem. 373. 

his own reqiKsr, was made so with- 
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after the appearance of the tenant, or landlord, and 
refuse to join in the consent rule, he is held not 
liable for the defendant’s costs, upon the principle, 
that until he has put his signature to the rule, he has 
not consented to proceed against the new defendant, (a) 

If the lessor of the plaintiff sue in formd •pauperis^ 
he will be dispaupered in case of vexatious delay; 
but it does not'seem, that the Court will also compel 
him to pay the defendant’s costs, {b) 

When there are several defendants, the lessor of 
the plaintifl'has his election to pay costs to which de¬ 
fendant he pleases, (c) 

If the lessor proceeds under the stat. 1 Geo. IV. c. 
87. s. I, and is nonsuited on the merits, or has a ver¬ 
dict pass against him, the defendant is entitled to 
double costs. 


Of the Execution. 

» 

When the lessor of the plaintiff prevails, he may 
enter peaceably upon the premises recovered, without 
any writ of execution, because the laud recovered is 
certain ; {^d) but it is more prudent to sue out the re¬ 
gular writ, as the assistance of the sheriff may be ne¬ 
cessary to preserve the peace. 


(a) Smith d. Ginger v. Barnardis- (c) .Tordan v. Harper, Stran. 516. 
ton, Blk. 904. (d) Taylor d. Atidns v. Horde, 

(5) Doe d. Leppingweli v. Trus- Burr. 60. 88. Anon. 2 Sid. 155. 6. 
sell, 6 F.a.st. 505. 

z 2 
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The writ of execution in an ejectment is called the 
writ of habere facias possessionein, and answers to 
the kabere facias seisin am in real actions: for as in 
the one case, the freehold bein^ recovered, the sherifl’ 
is ordered to give the demandant seisin of the lands 
in question, so also in the other case, the possession 
being recovered, the sheriff is commanded to give 
execution of the possession, (a) 

When the landlord is admitted to defendthe action, 
and the judgment is entered against the casual ejector, 
with a stay of execution until further order, if the 
plaintiff be nonsuited at the trial, because of the re¬ 
fusal of the defendant to appear and confess, the les¬ 
sor cannot sue out a writ of possession, without first 
moving the Court for leave to do so; and the rule is, 
in the first instance, only a rule to show cause. And 
if he sue out a writ of possession without such mo¬ 
tion, the execution wdll be se^; aside for irregularity. 
But if the plaintifl* obtains a verdict and judgment 
against the landlord, he may take out execution on 
the judgment against the casual ejector, notwithstand¬ 
ing the terms of the consent rule, without any further 
order of the Court, (b) 

When the writ of possession issues upon a judge’s 
certificate, under the authority of stat. 1 Win. IV. c. 
70. s. 37, it must., instead of the usual recital of a re¬ 
covery by judgment, recite as directed by the statute, 

(а) Appendix, Nos. 36 to 40. B. & C. 897. 

(б) Doe d. Lucy v. Bennett, 4. 
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that the cause came on for trial at Nisi l^rkts, at 
such a time and place, and before such a judge, 
(naming time, place and judge) and that thereupon 
the judge certified his opinion that a writ of pos¬ 
session ought to issue immediately, (a) 

If the lessor ofllie plaintiff be divested of his right of 
possession between the time when his demise is laid, 
and the time of issuing execution, it seems that the 
Court will prevent him from issuing a writ of habere 
facias possessionemf or set one aside, if issued, {b) 

In other cases the execution follows, of course, 
upon the judgment. 

The writ of possession is drawn up in general 
terms, commanding the sherifl’ to give to the plaintifi' 
“ the possession of his term, of and in the premises 
recovered in the ejectmentbut without any parti¬ 
cular specification of the lands whereof he is to make 
execution j and as the description of the premises, in 
the demise in the declaration, is also too general to 
serve as a direction to the shcrifli it is the practice, 
for the lessor of the plaintiff, at his own peril, to point 
out to the sheriff’the premises whereof he is to give 
him possession; and if the lessor take more than he 
has recovered in the action, the Courts will interfere 
in a summary manner, and compel him to make re¬ 
stitution. {c) 


(«) Appendix, No, 37. (r) Roe d. Saul o. Dawson, 3 

{b) 13oe d. Morgan v. Rluck, 3 Wils. 49. Doc (('. Draper’s 
Cainpb. 447. i;. Wilson, SturL 177. Ante, “.M. 
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They will also, if circumstances require, interifere 
before the execution of the writ, and restrain the 
lessor from taking possession of more than he is en¬ 
titled to. As, where the lessor had declared for lands 
held under two separate titles, and by a mistake of 
the judge upon the law of the case, the verdict was 
given for the plaintiff upon both titles, when it ought 
to have been entered for the defendant as to the lands 
comprised in one of them; the Court after argument 
granted a rule to confine the execution to those lands 
only, to which the lessor had a valid title, (a) 

The sheriff it seems, previously to the execution of 
the writ, may demand an indemnity from the plain¬ 
tiff ; {b) and when he has to deliver possession of any 
particular number of acres, he must estimate them 
according to the custom of the country in which the 
lands are situated, (c) 

The possession to be given by the sheriff, is a full 
and actual possession, and he is armed with all power 
necessary to this end. Thus, if the recovery be of 
a house, and he be denied entrance, he may justify 
breaking open the door, for the writ cannot otherwise 
be executed, (d) 

If the lessor recover several messuages in the pos¬ 
session of different persons, the sheriff most go to 
each of the several houses, and severally deliver pos- 

(fl) Doe d. Forster v. Wandlass, (A) Gilb. Eject. 110. 

7 T. R. 118, in notis, Et vuk (c) Roll. Ab. 886. H. 4. 

Brooke d. Mence v. Baldwin, Bara. (rf) Semayne’s case, b Co. ftl, (6). 

468. 
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session thereof, (which is done by turning out the 
tenants;) for the delivery of the possession of one 
messuage, in the name of all, is not a good execution 
of the writ; since the possession of one tenant is not 
the possession of the other, {a) But when the seve¬ 
ral messuages are in the possession of one tenant only, 
it is sufficient if* he give possession of one messuage 
in the name of all. (b) 

• 

When the recovery is of land^ the same distinction 
seems to prevail; that is to say, if there be only one 
tenant, a delivery of any part, in the name of the 
whole, will be sufficient; but if there be more than 
one, a separate delivery of the lands in the possession 
of each tenant respectively must be made, (a) 

If the officers be disturbed in the execution of the 
writ, the Court will, on affidavit of the circumstances, 
grant an attachment against the party, whether he be 
the defendant, or a stranger: (c) and the writ is not 
understood to be completely executed, until the sheriff 
and his officers are gone, and the plaintiff is left in 
quiet possession. 

In an old case where the sherifl’ returned, that in 
the execution of the writ, he removed all the persons, 
whom upon diligent search he could find on the pre¬ 
mises, and gave peaceable possession to the plaintiff, 
and that, immediately after he was gone, three men, 
who were secretly lodged in the house, expelled the 

(o) 1 Roll. Ab. 886. 11. 2. (c) Kingsdale v. Man, 6 Mod.yr. 

(^) Floyd t;. Bethill, 1 Roll. Rep. S. ('. Salk. 321. 

420. 
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plaintiff^ upon notice of which he returned to the 
house to put the plaintiff in full possession, but met 
with such resistance that he could not do it, but at the 
peril of his life; the Court held that the same was no 
execution, and awarded a new writ, (a) 

In the old authorities we find it laid down, that if 
the lessor, after having had possession given to him 
by the sherifl^ and before the writ of possession has 
been returned and filed, be again ousted by the de¬ 
fendant, he shall have a new writ of possession, or an 
attachment ; but that if he be ousted by a stranger, 
he shall be driven to another ejectment ; and the rea¬ 
son assi^ed for this distinction is, that in the one 
case the defendant shall never, by his owm act, keep 
the possession which the plaintiff has recovered from 
him by due course of law, and in the other that, as 
the title was never tried between the plaintifl'and the 
stranger, he may claim the land under a title para¬ 
mount to that of the plaintiff, and therefore the re¬ 
covery and execution in the former action, ought not 
to hinder the stranger from keeping that j)ossession, 
to which he may have a right. It is also said, that 
the return of the writ of the execution is so much in 
the power of the plaintiff; that the Court will not, at 
the instance of the defendant, direct it to be returned; 
for the return is left to the discretion of the plaintiff; 
that he may do what is most for his own advantage, 
in order to have the benefit of his judgment j the best 
way to effect which is, to permit him to renew the 


(a) Uptoil V. Wells, 1 Lcoji. 14 ;k 
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execution at liis pleasure, until fall execution be 
obtained, (a) 

All these cases, however, seem to be overruled by 
a late decision of the Court of Common Pleas. The 
lessor of the plaintiff had been put into possession by 
virtue of a writ of habere facias •possessionem^ on the 
22d day of February, 1806, which writ liad never 
been returned'by the sherifl*; and on the 10th day of 
October, 1807, wdiilst he continued in possession, the 
person, against whom he had recovered the premises, 
entered into the house by force, and resisted with vio¬ 
lence all attempts to regain the possession. Upon 
'these grounds, a new writ of habere facias was 
moved for, and the case of Radcliff v. Tate, (b) was 
cited: but ^ the Court denied the authority of that 
case, and held that possession having been given un¬ 
der the first writ, the sheriff ought to have returned, 

‘ that lie had given possession,’ and that the plaintifl' 
could not afterwards have had another writ: an alias 
cannot issue after a writ is executed. If it could, the 
plaintiff^ by omitting to call on the sheriff to make his 
return to the w'rit, might retain the right of suing out 
a new habere facias possessionem^ as a remedy for 
any trespass w^hich the same tenant might commit 
within twenty years next after the date of the judg¬ 
ment (c) and the rule was refused. 

(fl) Ilex. V.Harris, Ld.llaym. 482. vies d. I’ovcy v. Doe, lUk. J 02 . 
Molincux V. Fulgam, Palm. 289. Anon. 2 llrown, 253. King-.ualc v. 
Ratcliffv. Tate, 1 Keb. 7*76. Love- Mann, 6 Mod, 27. S. C. Salk. yjl. 
less r. Ratcliff, 1 Kel). 785. Dove- (ioodriglit v. Hart, Straii. 830. 
reux V. Underhill, 2 Keb. 245. For- {h) 1 Keb. 779. 
tuneu. .lohiison,Sty 1. 318. Pierson (<•) Uoc <i. Pule r. Roe. I Taunt. 
V. Tavcuor, 1 Roll. Rep. 353. Da- 55. 
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If the lessor neglect to sue out his writ of possession 
for a year and a day after judgment, he must revive 
the judgment by scire facias, as in other cases ; and 
when the judgment is against the casual ejector, the 
ter-tenant must be joined in the writ, (a) 

When a sole defendant in ejectment dies after 
judgment, and before execution, it has been doubted 
whether a scire facias is necessary, because the ex¬ 
ecution is of the land only, and no new person is 
charged ,• (6) but the surer method is, notwithstanding, 
to sue out a scire facias. And as a scire facias for 
the land must issue against the ter-tenant, whoever 
he may be, it will be also necessary to sue out another 
scire facias for the costs against the personal repre¬ 
sentative, unless he be himself the ter-tenant. (o) 

When the judgment in ejectment is against a feme 
sole, who marries before execution, the plaintifi's 
lessor should sue out an habere facias possessionem. 
in the maiden name of the defendant for the land, and 
then proceed by scire facias against the husband and 
wife, for the costs, (c) 

If the lessor of the plaintiff die after the teste of the 
writ, but before it is actually sued out, it is not ne- 
cessary to revive the judgment by scire facias; and 
as he is not a party on the^ record, it seems no scire 
facias would be necessary, if he died before the teste 

(«) Withers u. Harris, JjOnlRaym. Proctor t». Juhn&on, 2 Salk. (iOO. 
COG.—^Appendix, No. 42. S. C. Ld. Kajiu. 6t)9. 

(jb) Per Holt, C. .1. W'ithers r. (c) Doe d. Taggart v. Butcher, 
Hams, Ld. Kaym. 800. Std vide 8 M. & S. oj7. 
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of the hahere facias possessionem, although the case 
of Doe d. Beyer v. Roe, (a) has certainly left this 
point somewhat doubtful. 

When the sheriff delivers possession of the land 
under the writ of hahere facias possessionetn, he 
thereby also delivers possession of the crops upon it; 
and such crops will pass to the lessor, although 
severed at the time of the execution of the writ, 
provided such severance has been made subse¬ 
quently to the determination of the tenant^s interest, 
and of the day of the demise in the declaration, {b) 
And the growing crops will also pass to the lessor by 
the execution of the writ of possession, although pre¬ 
viously seized under ^ fieri facias against the tenant, 
if the day of the demise be prior to the issuing of 
fieri facias , inasmuch as they cannot be said to 
belong to the tenant, who is a trespasser from that 
day. (c) 


Op the Writ op Error. 

A writ of error in ejectment cannot be brought in 
the name of the casual ejector, {d) and consequently 
it will not lie until after verdict •, for, before appear¬ 
ance, the casual ejector is the only defendant in the 
suit, and, after appearance, the new defendant is 
bound by the terms of the consent rule to plead the 

(а) Burr. 1970. (rf) Roe d. Humphreys v. Doe, 

(б) Doe d. Upton v. Witherwick, Barn. 181. This principle is of 

3 Bing. 11. course limited to the modern prac- 

(c) Hodgson V. Gascoigne, 5 B. tice.—Ante, chap. VI. 

& A. 88. 
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general issue. {«) If also the defendant refuse td the 
trial to confess, &c. he will be precluded from bring¬ 
ing error, because the plaintiff will then be nonsuited 
as to him, and the judgment will be entered against 
the casual ejector, (a) 

When indeed 4he landlord defends alone, and the 
verdict is found against him, error may be brought, 
notwithstanding that the judgment, upon which the 
execution issues, is entered against the casual ejec¬ 
tor: (rt) for a judgment is also in existence against the 
landlord, and upon that judgment, the writ of error 
may be taken out in the landlord’s name. To enable 
him, however, to proceed with the writ of error, he 
must, it seems, ol^taiu a rule to stay the plaintiff 
from taking out execution against the casual ejec¬ 
tor ; (b) and if he omit to do this, and suffer a 
regular execution to take place, the Court will not, 
on a subsequent motion, order the execution to be 
set aside, (c) 

By statutes 16 and 17 Car. II. c. 8. s. 3 and 4, it is 
enacted, that no execution shall be staid by writ of 
error, upon any judgment after verdict in ejectment, 
unless the plaintiff in error shall become bound in a 
reasonable sum to pay the plaintiff in ejectment all 
such costs, damages, and sums of money, as shall be 
awarded to such plaintiff, upon judgment being af¬ 
firmed, or on a nonsuit, or discontinuance had; and, 
in case of affirmance, discontinuance, or nonsuit, the 


(c) George d. Uradiey v. Wisdom, 
Hurr. 750. 


(a) Ante, 2C3. 
(/.)Antc, 340. 
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Court may issue a writ to inquire, as well of the 
mesne profits, as^ of the tlamages by any waste com¬ 
mitted after the fi^t judgment; and are upon the re¬ 
turn thereof to give judgment, and award execution 
for the same, and also for costs of suit. 

The words of this statute seem Jp render it neces¬ 
sary for the plaintiff’in error to be personally bound; 
but by a reasonable construction, it is held sufficient, 
if he procure proper sureties to enter into the re¬ 
cognizance of bail, for otherwise lessors residing in 
distant counties would sustain great inconvenience, 
and an infant lessor, or a lessor becoming a feme 
covert after action brought, would be entirely ex¬ 
cluded from the benefit of the act. («) But, although 
the sureties may be examined as to their sufficiency, 
the plaintiff in error cannot, and therefore where 
the lessor of the plaintiff swore, that the defendant 
was insolvent, and also that he (the lessor) had a 
mortgage upon the land for more than it was 
worth, the Court still held, that the defendant’s re¬ 
cognizance was sufficient to entitle him to his writ of 
error. 

The plaintiff in error is not bound »to give the 
defendant in error notice of his entering into the 
recognizance pursuant to stat. 1(5 and 17 Car. II. c. 
8. s. 3; (b) and the reasonable sum in which the 
recognizance is taken under this statute, is generally 


(a) Barnes w. Buhner, Carth. 121. Dcardon, 8 East. 298. 

Lushington d. Godfrey v. Dose, 7 (ft) Doe d. Webb c. Gounilry, 7 
Mod. 301. Keene d. Lord Byron Taunt. 427. • 
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double the improved rent of the premises in dispute, 
and the eingle costs of the ejectment,#(«) 

w 

The writ of error does not operate as a stay of 
execution until bail is put in, which cannot be done 
until the plaintiff’s lessor has taxed his costs, for 
until costs are t^xed, the amount of the penalty of 
the recognizance of the bail in error cannot be fixed; 
and if the lessor choose to waive his taxation of costs, 
and proceed for his possession only, the Court will 
not interfere to prevent him, notwithstanding the 
allowance of the writ of error. (6) 

Where the tenants in possession, having under¬ 
taken to appear on the usual terms, and also to take 
short notice of trial, made no defence at the trial, 
but sued out a writ of error, when the judgment was 
signed; the Court, on motion, allowed the lessor to 
take his judgment and execution against the casual 
ejector, notwithstanding the pendency of the writ of 
error, (c) 

♦ 

In the case of Wharod v. Smart, (c/) the defendant 
brought a writ of error in parliament, and the Court 
compelled him to enter into a rule “ not to commit 
waste, or destruction, during the pendency of the 
writ of error.” 

When the plaintiff's lessor proceeds against the 
bail by action on the recognizances, they are not 

(«) Thomas v. Goodtitle, Burr. Taunt. 289. 

2501. Keene rf. Lord Byron v. (c) Doe </. Morgan v. Roe, S Bing. 

Ddtrdon, 8 East. 298. ^ 169. 

(/i) J}oe d. Messiter v. Dinely, 4 {4) Burr. 1823. 



OF BRINOINO A SECOND EJECTMENT. 351 

chargeable with the mesne profits under stat, 16 and 
17 Car. 11. c. 1. s. 4, unless their amount has been 
first ascertained by writ of inquiry pursuant to the 
provisions therein contained, (a) 

After a recovery in ejectment, the lessor of the 
plaintiff may peaceably enter, pending a writ of error, 
if he find the premises vacant; but he cannot enter 
by force, nor lake out a writ of execution. (6) 

Of bringing a second Ejectment. 

We have now traced the proceedings in this action, 
from the commencement to the conclusion; and it 
only remains to add a few remarks respecting the 
bringing of a new, or second ejectment. 

It has already been observed, that a judgment in 
ejectment confers no title upon the party in whose 
favour it is given; and that it is not evidence in a 
subsequent action, even between the same parties.(c) 
From these circumstances it is manifest, that the judg¬ 
ment can never be final; and that it is alwavs in the 
power of the party failing, whether claimant, or de¬ 
fendant, to bring a new action. The structure of the 
record also renders it impossible to plead a former re¬ 
covery in bar of a second ejectment: for the plaintifl' 
in the suit is only a fictitious person, and as the de¬ 
mise, term, may be laid many diflerent ways, it 
never can be made appear that the second ejectment 
is brought upon the same title as the first. 

(a) Doe V. Reynolds, 1 M. Sc S. 398. Recog. in Willicrs v. Harris, 
247, Ld. Rayra. 806.8. 

(f>) Hadgei v. I'lnyd, 12 Mod. (<•) Ante, 2ir>. 
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It is said by Mr. Serjeant Sellon, in his Practice of 
the Courts, (a) that it has sometimes been attempted 
in Chancery, after three or four ejectments by a bill 
of peace to establish the prevailing party’s title; yet 
it hath always been denied, for every termor may 
have an ejectment, and every ejectment supposes a 
new demise, and the costs in ejectment are a recom- 
pence for the trouble and expense to which the pos¬ 
sessor is put. But that where the suit begins in 
Chancery for relief touching pretended incumbrances 
on the title of lands, and the Court has ordered the 
defendant to pursue an ejectment at law, there, after 
one or two ejectments tried, and the' right settled to 
the satisfaction of the Court, the Court hath ordered a 
perpetual injunction against the defendant, because 
there the suit is first attached in that Court, and never 
began at law; and such precedent incumbrances ap¬ 
pearing to be fraudulent, and inequitable against the 
possession, it is within the compass of the Court to 
relieve against it.” It should seem however from the 
cases of Barefoot o. Fry, (6) and Leighton v. Leigh- 
ton, (r) that courts of equity will sometimes interfere, 
and grant perpetual injunctions, when the ejectments 
have been commenced in the usual way at the com¬ 
mon law. {cl) And in one case, where upon a most 
vexatious prosecution of ejectments, the Court of 
Chancery refused to grant a perpetual injunction, 
upon an appeal to the House of Lords, the injunction 
was allowed, (e) 


(tf) ‘J, Sell. Pr ic. 144. Price, 117. 

(l>) numb. 1j 8. (r) Earl of Ilatli w. Sherwin, liro. 

(f) 1 P. Wms. 671. Cab. Pari. ‘170. 

(f/) Ooiiidon V. Lord Byron, 8 
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CHAPTER XII. 


Of staying the Proceedings in the Action of 

Ejectment. 

The discretionary power exercised by the Courts 
in the regulation of ejectments, is frequently called 
forth by applications from the defendant, to stay the 
proceedings in the action j and a separate consider¬ 
ation of the cases in which these applications have 
been granted, seems preferable to intermixing them 
with the detail of the regular practice. 

When the ejectment is brought on the forfeiture 
of a lease, the proceedings will be stayed upon the ap¬ 
plication of the tenant, until the lessor of the jdaintilf 
has delivered particulars of the breaches of covenant, 
on which he intends to rely; and a summons for this 
purpose will be granted before the tenant has ap¬ 
peared to the action, or entered into the consent 
rule. («) 

When the lessor of the plaintiff is an infant, the 
Court will stay the proceedings until security be 

''h) Doc d. Hircli r. Pinliips, 6 T H. o'C 


A A 
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given for the costs, unless a responsible person has 
been made the plaintiff’ in the suit, or the father, or 
guardian undertake to pay them ,* but an inquiry as 
to these facts should be made previously to the appli¬ 
cation. (a) The proceedings will also be stayed until 
security be given for the costs, when the lessor re¬ 
sides abroad ; (b) and, in a case where an ejectment 
was brought upon the demise of a person resident in 
Ireland, the Court of King^s Bench stayed the proceed¬ 
ings until security should be given for the costs, 
although it was an ejectment brought under the di¬ 
rection of the Court of Chancery, where the bill was 
retained until after the trial of the ejectment, and 
security had already been given there to the amount 
of £40. (c) In like manner, if the plaintitPs lessor 
.should die pending the action, it seems that the Court, 
although they cannot stay the proceedings in foto, will 
not suffer the suit to proceed, unless security be given 
for the costs, (d ) And when the lessor is unknown to 
the defendant, the latter may demand an account of 
his residence, or place of abode, from the lessor’s 
attorney, and if he refuse to give it, or give a ficti¬ 
tious account of a person who cannot be found, pro¬ 
ceedings will be stayed until security for the costs be 
given, (e) But these are the utmost limits to which 
the Courts will go in granting rules of this nature; 
and an application has been refused, founded on the 

(a) NoKe v. Windham, Stran. (c) Denn d. I^ucas v. Fiilford, 
694. Throgmorton d. Miller v. Burr. 1177. 

Smith, Stran. 9S2. Anon. 1 Wils. (d) Thruslout d. Turner v. (ircy, 

130. Anon. 1 Coup. 15>8. Appen- Stran. 10.36. 

dix. No. 43. (e) Tidd’s Prac. 476, 7. 

(i) B. N. P. 111. Appendix,No. 44. 
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poverty of the lessor, (a) and also one in which 
it appeared, that an ejectment had previously been 
brought in another court and abandoned, and that 
the lessor had been obliged to give security in the 
first ejectment, because his residence was then un¬ 
known. (b) The practice of granting these rules 
originated in the Court of King’s Bench, and were 
indeed at first entirely confined to cases of infant 
lessors, (c) 

The proper time to take out a summons, or move 
the Court for this rule, is after plea pleaded, (d) 

~ • The next case, in which the Courts interfere to 
stay the proceedings, is when the costs of a prior 
ejectment upon the same title, or between the same 
parties, are left unpaid, (e) 

For some time after the introduction of this prac¬ 
tice, the Court would not interfere unless the two 
ejectments were brought in the same court; (/) but 
this limitation no longer prevails, and it is now imma¬ 
terial in what court the first ejectment is brought, (g) 
Formerly also there was a diversity ofopinion, whether 
the proceedings could be stayed, where the two eject¬ 
ments were brought (without fraud, or collusion) upon 

(a) Goodrightd. Jones u. Thrust- (f) Austine v. Hood. 1 Sid. 279. 
out, Cas. Pr. C, P. 15. Tredway v, Harbert, Comb. 105. 

(ft) Doc d. Selby u. Alston, 1T. R. (g) Doe d. Hamilton v. AthcrJy, 

491. 7 Mod, 420. Anon. 1 Salk. 2.>5. 

(c) Thnistout d. Dunham II. Per- Holdfast d. Hattersley v. Jackson, 

cival, Barn, 18S. Bam, 133. Doed. Chadwick v. Law 

(d) 2 Sell. Prac. 139. Blk. 1158. Doc d. W'alkcr v. Stc- 

(c) Appeml. No. 45. phenson, 3 B. & P. 22, 

A A 2 
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differeot demises although upon the same title; (a) 
but it is now of no consequence whether the two 
ejectments are brought upon the demise of the same 
or different persons, against all or some of the same 
parties, or for the same or different premises, pro¬ 
vided they are brought upon the same title, and for 
the recovery of [)art of the same estate. Thus, pro¬ 
ceedings have been stayed where one of the lessors of 
the plaintiff’ in the first action died before the com- 
inencenieut of the second ; where in the second eject¬ 
ment two trustees were added to the lessors; where 
part of the lands were occupied by new tenants; 
where the second action was between the heir of the 
plaintilPs lessor, and the heir of the defendant in the 
first action. (I/) And in a case, where the second 
ejectment was brought by the lessee of an insolvent 
debtor, who had been the lessor of the plaintiff’ in the 
first action, and it appeared that the assignment was 
fraudulent to evade the payment of the costs, the 
Court, (without entering into the point, whether, in a 
fair case, the assignee of an insolvent debtor shall be 
called upon for former costs, before he be suffered to 
bring a new ejecimejit on the title of his principal) 
made the rule absolute to stay the proceedings until 
the costs of the first action were paid, (c) 

A distinction was also formerly talcen as to the 
situation of the parties in the different actions, and 
it was holden, that if the defendant in the second 

(rt) Short V, King, Slran. 681- Angel v. Angel, 6 T. R. 740. Doe 
Tredway v. Harbert, Comb. 106. d. Feldon v. Roc, 8 T. R. 045. 

(6) Doer/. Hamilton w.Hatberly, (c) Doed.Chadwickv. Law, filk. 
Stran, 1152. Thmstout f/. WilHani.s 1180. 

V. Iloidlkst, 6 T. R. il23. Keene d. 
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ejectment had been the claimant in the first, the 
proceedings should not be stayed: {a) but this doc¬ 
trine is now also exploded, and the change of situa¬ 
tion in the parties is immaterial, (b) The rule will 
also be granted, whether the merits be decided in the 
former action, or whether a judgment of nonsuit, or 
of non-pros, be given: nor ps the length of time 
which elapses between the two actions any bar to the 
rule; for many good reasons may exist for such delay, 
as the poverty of the other party, or a wish to end 
the controversy, (c) 

. . The Courts will likewise stay the proceedings in a 
second ejectment until the costs of a former one be 
paid, if the conduct of the party, against whom the 
application is made, has been vexatious or oppressive, 
although he is not liable to the costs of the first 
action. Thus, where the lessor of the plaintiff in 
the second action was also the lessor in the first, and 
had refused, after the appearance of the defendant in 
such first action, to enter into the consent rule, 
whereby, although nonsuited for want of a replica¬ 
tion, he was exempted from the costs of the defend¬ 
ant's appearance, the Court would not let him proceed 
in the second ejectment until he had satisfied the 
defendant for the expenses of such first ajipearauce. (r/) 
And, upon the same principle, where the first eject¬ 
ment was on the demise of the husband and wife, 
but the husband alone entered into the consent rule, 

(«) Roberts y. Cook, 4 Mod. 370. Keeiic t/. Ai)g<-1 v. Anycl, (> T, It. 

(/>) Tliriistoutf/. Williams y.Hold- 710. Ation. Salk. 
last, () T. R. (<i) Smi(l) </. (Oii^cr ['. iii.u- 

(r) Doiioi'i' (kanb, ih'. bMiiii, '■Ik.’'o 1. \iilc, ..•Tl-. 
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and judgment was given therein in the Common Pleas 
for the defendant, (which judgment was afterwards 
affirmed in the King's Bench and the House of Lords,) 
and after the death of the husband, the wife brought 
a second ejectment on her own deujise; the Court 
would not suffer her to proceed until the costs of the 
first ejectment wercj^paid, saying, ^ We are not 
going to compel the lessor to pay the costs, but only 
to prevent her being vexatious.” (a) 

In a recent case, in which claimants under very 
peculiar circumstances liad brought three actions, in 
three different terms, in the Court of King's Bench, 
for the same property, and all three were pending 
together, and the parties had not proceeded to trial 
in either, but several orders had been made in the 
first cause, and the defendants had obtained a rule 
calling upon the plaintiff to show cause why they 
should not elect to proceed in one action only, and in 
case they should elect to proceed in either of the two 
last actions, why the first action should not be discon¬ 
tinued, and the costs paid by the claimants; and there¬ 
upon an improvident rule was agreed to, by which 
the proceedings in the two last actions were stayed, 
and the claimants were to proceed to trial in the first 
action under great disadvantages as to costs, and 
instead of proceeding with that action, they brought a 
new ejectment in fhe Court of Common Pleas, that 
Court upon motion stayed the proceedings therein, {b) 

It was once holden, that the proceedings in a 

(a) Doedi. Ilaniillon V. Hatberly, {h) ]>oe d. (’arliiew v. lirenlon, 
St^an. 1152. 6 Bing. 469. 
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second ejectment ought not in any case to be stayed 
for non-payment of the costs in the first action, if 
costs were not of right payable to the party apply¬ 
ing ; {a) and that it was in all cases necessary to 
show, that the party against whom the application 
was made, had acted vexatiously, or oppressively, 
before the rule could be obtained. But these maxims 
have long given place to more just and equitable prin¬ 
ciples. {b) 

The Court has also ordered the proceedings in 
a second ejectment to be stayed until the costs of an 
action for mesne profits (upon which the lessor in the 
second ejectment, who had been the defendant in the 
first, had brought a writ of error) as well as the costs 
of the first ejectment, were paid, (c) But the Court 
will not extend the rule to include the damages re¬ 
covered in such action for the mesne profits, however 
vexatious the proceedings of the party^ may have 
been, (d) 

The Courts will not * stay the proceedings in the 
second action, where the party, against whom tlie 
application is made, is already in custody under an 
attachment for non-payment of the costs of the first 
action, (d) njr will they include the taxed costs of a 
suit in equity, brought by the same party for the same 
property, as well as the costs of a prior ejectment, in 


(a) Thruslout d. Parke v. Trou- (c) Doe d, Pinckard v. lioe, 4 

blesome, Stxan. 1099. S. C. And. East. 585. 

097 . (d) Doe </. Church v. BarcU.y, 15 

(/>) Short V. King, Stran. 08 I. East. 833. 
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the rule: («) nor will they stay the proceedings, if it 
clearly appear that the verdict in the first action was 
obtained by fraud and peijury: (b) nor will they in 
any case in which they stay the proceedings further 
interfere, so as to compel the claimant to pay the costs 
by a particular day,^ or permit the defendant to non^ 
pros the action, (c) 

There is no particular stage of tlie proceedings in 
which it is necessary to move the Court, or take out 
a summons for this rule. It will be granted even 
before the defendant has appeared: and it always 
should be moved for as early in the action as it con¬ 
veniently can be. Where, however, satisfactory rea¬ 
sons were given to the Court, why the application 
was not made at an earlier stage of the suit, the Court 
ordered the proceedings to he stayed until the costs 
of a former ejectment were paid, after a notice of 
trial had been given, and the lessor of the plaintifl* 
had been at the expense of bringing his witnesses to 
the place of trial, {d) The reasons assigned to the 
Court were, that the cause was so clear at the last 
trial, and the parties had delayed so long commencing 
their second action (four years,) that the defendants 
did not think them in earnest until notice of trial was 
given, and that tlie defendant then preceded to tax 
his costs, in order to ground the application, which 
otherwise he would not have done, the lessor of the 
plaintiff being insolvent. 

(a) Doe d. Williams w. Winch. 3 (c) Doe d. Sutton v. Ilidgway, 5 

B. & A. C02. B. & A. 523. 

(//) Doe d. liees V. Thomas, 2 B. (d) Doe v. Law, Blk. 1158. 

&C. 622. 
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The Courts will also stay proceedings when the 
lessor of the plaintiff has two actions depending, at 
the same time, for the same premises, in the same 
or different courts; and the proceedings in the one 
action will then be stayed, until the other action is 
determined, (a) And in a case where the claimant 
brought thirty-seven separate ejectments for thirty- 
seven difierent houses, all of w hich depended on the 
same title, the Court said it was a scandalous pro¬ 
ceeding, stayed the proceedings in thirty-six of them, 
and made a rule that they should abide the event 
of the thirty-seventh, (b) 

When the party, against whom a verdict in eject¬ 
ment has been obtained, brings a writ of error, and 
pending that writ commences a second ejectment, the 
Court will order the proceedings in the second action 
to be stayed until the writ of error is determined ; and 
it seems also, that if it do not appear to the Court, that 
the writ of error was brought wdth some other view 
than to keep off the payment of costs, proceedings 
will be stayed until the costs of the first action are paid, 
notwithstanding such costs are suspended by the writ 
of error, (c) 

By the statute 7 Geo. II. c. 20. s, I, it is enacted, 
“ that when an ejectment is brought by a mortgagee, 
his heirs, 8cc. for the recovery of the possession of the 

(a) Thrustout J. Park v. Trouble- (b) 2 Sell. Prac. 144. Ante, 204. 
some, And. 297. S.C.Stran. 1099. (r) Fenwick v. (irosvenor, I Salk. 

Doe d. Carthew w. Brenton, 0 Bing. 25B. Grumble i;. Bodily, Stran. .'>54. 
469. 
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mortgaged premises, and no suit is depending in any 
court of equity, for the foreclosing or redeeming of 
such mortgaged premises, if the person having a right 
to redeem, having been made the defendant in the 
action, shall at any time, pending the suit, pay to the 
mortgagee, or in case of his refusal, bring into court, 
all the principal monies, and interest due on the 
mortgage, and also costs to be computed by the Court, 
or proper officer appointed for that purpose; the 
same shall be deemed and taken to be a full satisfac¬ 
tion and discharge of the mortgage, and the Court 
shall discharge the mortgagor of and from the same 
accordingly.” By the third section, the act is not to 
extend to any case where the person, against whom 
the redemption is prayed, shall insist either that the 
party praying a redemption has not a right to redeem, 
or that the premises are chargeable with other sums 
than what appear on the face of the mortgage, or are 
admitted by the other side, nor to any case where the 
right of redemption in any cause, or suit, shall be 
controverted or questioned, by or between different 
defendants in the same cause or suit. 

<4 

An application for a rule to stay proceedings under 
this statute, (a) must ofcourse be made before execution 
executed, and must be accompanied by an affidavit 
that no suit in equity is depending. The party 
should also appear to the action before the application 
is made, for the Courts have no power to interfere 
under the statute until after appearance. But where 


(rt) Append. No. 46. 
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the premises were in possession of a tenant of the 
mortgagor, who neglected to appear to the action, in 
consequence of which the mortgagee recovered pos¬ 
session of the premises under a judgment by default 
against the casual ejector, the Court of Common Pleas 
(if the other party had not consented to take what 
was due upon the mortgage, and restore the posses¬ 
sion) would have set the judgment and execution 
aside, in order to let the mortgagor in as defendant, 
and place him in a condition to apply to the Court to 
stay the proceedings on the terms of the statute, (a) 

In a case in the Court of King’s Bench where a 
mortgagee made a will, leaving all his property to 
executors upon certain trusts, and died, and his will 
was disputed by his heir in the Prerogative Court, but 
by the sentence of that Court establislied, and letters 
testamentary in consequence granted to the executors; 
after which grant the heir appealed to the Court of 
Delegates against the sentence of the Prerogative 
Court, pending which appeal the executors assigned 
the mortgage to the lessor of the plaintift*, who also 
pending the appeal, brought an ejectment against 
the mortgagor for the recovery of the mortgaged 
premises, to which ejectment the mortgagor did not 
appear, but sulfered judgment to go by default against 
the casual ejector. Ui)on an application on the part 
of the mortgagor (accompanied by an affidavit of the 
facts) to stay the execution until the determination of 
the appeal, upon the ground, that the title of the 
lessor would be invalidated, provided the appeal were 
given in favour of the heir, and that the defendant 

(«) Doe d. Tubb r. Roc, 4 Tauiil. 887. 
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might then perhaps be compelled to pay the mortgage- 
money twice, the Court made the following order: 
“That the execution obtained by the lessor of the 
plaintiff in this action of ejectment, be stayed until such 
4irae as the appeal, now pending before the Court of 
Delegates, be determined, upon the defendant vesting 
the mortgage-money, interest, and costs to be taxed 
by the Master, in Exchequer bills, and depositing 
such Exchequer bills in the hands of the signer of 
the writs in this Court.’’ (a) 

A rule upon this statute has been granted after an 
agreement, on the part of the mortgagor, to convey 
the equity of redemption to the mortgagee, where no 
tender of a deed ot conveyance for execution had 
been made to the defendant, or bill in equity filed ,* (d) 
but where it appeared that, subsequently to the de¬ 
fendant’s agreement, several applications had been 
made to him, but without effect, to complete the pur¬ 
chase, the Court refused to stay the proceedings, (c) 

In a case where, upon an application by the 
mortgagor to stay proceedings under this statute, it 
appeared that he had also taken up money from the 
mortgagee upon his bond, the Court granted the rule 
upon the payment of the mortgage and inj;erest only, 
the bond debt not being a lien upon the lands; but it 
seems that when in such case heir is bound by the 


(o) Doe iL Mayhew v. Erlam, appeared to tlie acuon. 

MS. M. T. 1811. The Court did (/') thinner ja Stacey, 1 VVilti. 80. 

not in this case advert to die cir- (<■) Coodlitlc d. Taysum v. I’oitr, 

cumstaiicc tliat the inorlgagor, 7 T. U. Uio. 
wliu made the application, had not 
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bond, and the mortgagor dies, the heir must discharge 
the bond debt, as well as the mortgage, (a) Where, 
however, the bond was a lien on the estate^ and the 
mortgagee had given notice to the mortgagor, that he 
should insist upon payment of the money due upon it, 
the Court refused to stay the proceedings, upSn pay¬ 
ment of the mortgage-money only, {b) Where also 
other mortgages, although upon different premises, 
existed between the defendant and the claimant, the 
Court would not stay proceedings under this statute, 
upon the payment of the sum due upon one of the 
mortgages only, (c) # 

If upon a motion of this nature, any doubt exist as 
to the amount of what is due between the parties, the 
Court of King^'s Bench will refer the case to the mas¬ 
ter, and the Court of the Common Pleas to the pro- 
thonotary, whoso respective duty it is to tax the costs; 
and in a case where an affidavit was made, that the 
mortgagee had been at great expense in necessary re¬ 
pairs of part of the premises in his possession (the 
ejectment being brought for the residue,) and it was 
prayed, that the prothonotary might be directed to 
make allowance for such repairs; the Court said, that 
the rule must follow the words of the statute, and that 
the prothonotary would make just allowances and de- 


(fi) Bingham of. Lane v. Gregg, 
Barn. 1B2. Archer d. IJankey v. 
Snapp,And. 341. S. (*.. Stran. 1107, 
and the cases there cited. 

(b) Felton V. Ash, Barn. 177. 

(f) Roe d. Kaye v. Soley, Blk. 726. 
It doe.s not appear from tlic report 


of this case, lliat the other mort¬ 
gaged premises were included in 
the ejectment ; but it is difficult to 
reconcile the decision either to tlie 
letter or spirit of the statute, unless 
they were a'?o contained in the <le- 
claration. 
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ductions. {a) If, however, after taxation, the debt 
and costs are not paid, the lessor must proceed in the 
suit, and cannot have an attachment, {b) 


The cases in which the Courts have stayed the pro- 
ceedinfs under stat. 4 Gee. II. c. 28, have already 
been considered, (c) 


The Court would not stay proceedings in an action 
brought by the provisional assignee of the Insolvent 
Debtor's Court, on an objection that it was not 
proved at the #ial of the cause that the assignee had, 
pursuant to stat. 1 Geo. IV. c. 119. s. 11, the 
authority of the Insolvent Debtor's Court to pro¬ 
ceed. {d) 


(a) Goodright w. Moore, Barn. (c) Ante, 169,&.c. Append. No. 47. 
176. (d) Doc d, Spencer v. Clarke, 3 

(If) Hand V. Diiieiy, Stran, 1220. Bing. 370. 



CHAPTER XIII. 


Of the Statutes I Geo. JF. c, 87, m/d 1 Wm. IV. 

c. 70. 

The protracted period during whicli, dishonest or in¬ 
solvent tenants are enabled, by the ordinary course ol’ 
law, to retain possession of their farms after the de¬ 
termination of their interest, has long been productive 
of serious evils to landowners. Unless a tenancy ex¬ 
pires at Christmas, upwards of six months will always, 
and eight or nine months will frequently, elapse, be¬ 
fore linal judgment and execution can be obtained; and 
during the whole of that period the tenant has the un¬ 
controlled power of suffering the land to remain uncul¬ 
tivated, or of committing wilful destruction, as his tem¬ 
per or immediate interests may prompt. The legis¬ 
lative provisions of the stat. 4 Geo. II. c. 28, enacting 
that tenants holding over shall pay double the yearly 
value of the land, affords no efficient relief in cases 
of this description. These frauds are not committed 
by respectable or responsible tenants; and when the 
tenant is insolvent or dishonest, the judgment of the 
Insolvent Debtor’s Court gives but an unsubstantial re¬ 
medy for the injury which the landlord has sustained. 
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To lessen, and in a great degree remedy, these 
evils, the beneficial statutes now under consideration 
have been passed, and the general effect of them is 
as follows. They enable the landlord, when the 
tenant holds under an agreement in writing, to com¬ 
pel him before he is admitted to defend, to give secu¬ 
rity for the damages and costs of the action, and that 
he will relinquish possession within four days after 
the trial, unless be shall, within that time, give further 
security that he will not commit waste, or otherwise 
injure the land, before the ordinary time of obtaining 
judgment or execution. And they also enable the 
landlord in all cases, whether the holding has been in 
writing or by parol, to bring his cause to trial at the 
assizes next following the expiration of the tenancy, 
unfettered by the machinery of terms and returns; 
as likewise to recover the mesne profits as well as 
the land itself in the ejectment, and to obtain posses¬ 
sion immediately after the trial, if the judge shall cer¬ 
tify his opinion on the record that he ought to do 
so. 


By stat. 4 Geo. I. c. 87, after reciting the losses to 
which landlords wereexposed by the law as it then stood, 
it was enacted, That where the term or interest of 
any tenant, holding under a lease or agreement in 
writing any lands. See. for any term or number of 
years certain, (a) or from year to year, shall have ex- 
“ pired or been determined either by the landlord or 
tenant by regular notice to quit, (a) and such tenant, 
or any one holding orclaiming by or under him, shall 


>/) I’obt. 374. 
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refuse to deliver up possession accordingly, after 
lawful demand in writing made and signed by the 
landlord or his agent, and served personally upon, 
or left at the dwelling-house or usual place of abode 
** of such tenant or person, and the landlord shall 
** thereupon proceed by action of ejectment for the 
recovery of possession, it shall be lawful for him, at 
the foot of the declaration, to address a notice to 
such tenant o?’person, requiring him to appear in 
the court in which the action shall have been com- 
“ inenced, on the first day of term then next foliow- 
“ ing, (a) or if the action shall be brought in Wales, or 
in the counties Palatine of Chester, Lancaster, or 
Durham respectively, then on the first day of the 
next session or assize, or at the court day, or other 
usual period for appearance to process then next 
following, (as the case may be,) there to be made 
defendant, and to find such bail, if ordered by the 
‘‘ Court, and for such purposes, as are hereinafter 
next specified ; and upon the appearance of the 
party at the day prescribed, or in case of non- 
appearance on making the usual affidavit of ser- 
vice of the declaration and notice, it shall be lawful 
for tlm landlord, producing the lease or agreement, 
or some counterpart or duplicate thereof, and prov- 
ing the execution of the same by affidavit, and upon 
affidavit (d) that the premises have been actually en- 
joyed under such lease or agreement, and that the 
interest of the tenant has expired, or been deter- 
“ mined by regular notice to quit, as the case may 
“ be, and that possession has been lawfully demanded 

(a) Post, 375. (/') Ante, Q46. 

B K 
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in manner aforesaid, to move the Court for a rule 
for such tenant or person to show cause, within a 
time to be fixed by the Court on a consideration 
of the situation of the premises, why such tenant 
or person, upon being admitted defendant, besides 
entering into the common rule, and giving the com- 
inon undertaking, should not undertake, in case a 
verdict shall pass for the plaintiff, to give the plain- 
tiff a judgnjent, to be entered up against the real 
defendant, of the term next preceding the time of 
trial, 01 if the action shall be brought in Wales, or 
in the counties Palatine respectively, then of the 
“ session, assize, or court day, (as the case may be) 
at which the trial shall be had, and also why he 
should not enter into a recognisance, by himself 
and two sufficient sureties, in a reasonable sum, 
conditioned to pay the costs and damages which 
“ shall be recovered by the plaintiff in the action; 

and it shall be lawful for the Court, upon cause 
“ shown), or upon affidavit of the service of the rule 
ill case no cause shall be shown, to make the same 
al»solute in the whole, or in part, and to order such 
tenant or person, within a time to be fixed, upon 
a consideration of all the circumstances,, to give 
such undertaking, and find such bail, with such 
conditions and in such manner as shall be specified 
in the said rule, or such part of the same so made 
absolute; and in case the party shall neglect or 
refuse so to do, and shall lay no ground to induce 
the Court to enlarge the time for obeying the same, 
then upon affidavit of the service of such order an 
absolute rule shall be made for entering up judg- 
iiient for the plaintiff.” 
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I 

By section % it is further enacted, That wher- 
" ever it shall appear or) the trial of any ejectment, at 
“ the suit of a landlord ag’ainst a tenant, that such 
'' tenant, or his attorney, hath been served with due 
“ notice of trial, the plaintiff shall not be nonsuited 
for default of the defendant’s appearance, or of 
confession of lease, entry, and ouster, but the pro- 
duction of the consent rule and undertaking of the 
defendant shall, in all such cases, be sufficient evi- 
dence of lease, entry, and ouster ; and the Judge 
before whom such cause shall come on to be tried 
shall, whether the defendant shall appear upon 
such trial or not, permit the plaintiff on the trial, 
after proof of his right to recover possession of the 
whole, or of any part of the premises mentioned in 
“ the declaration, to go into evidence of the mesne pro- 
‘‘ fits thereof, (a) which shall, or might have accrued 
from the day of the expiration or determination 
of the tenant’s interest in the same, down to the 
time of the verdict given in the cause, or to some 
preceding day to be specially mentioned therein; 
and the jury on the trial, finding for the plaintifi’, 
shall, in such case, give their verdict upon the 
“ whole matter, both as to the recovery of the whole 
‘‘ or any part of the premises, and also as to the 
amount of the damages to be paid for such mesne 
profits: provided always, that nothing herein- 
before contained shall be construed to bar any 
“ such landlord from bringing an action of trespass 
tor the mesne profits which shall accrue from the ver- 
diet, or the day so specified therein, down to the 


(«) Post, aso 


B B ^2 
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“ day of the delivery of possession of the premises 
recovered in the ejectment.” (a) 

By section 3, it is further enacted, That in all 
cases in which such undertaking shall have been 
given, and security found as aforesaid, if upon the 
trial a verdict shall pass for the plaintiff, but it 
shall appear to the Judge, before whom the same 
shall have been had, that the finding of the jury 
was contrary to the evidence, or that the damages 
given were excessive, it shall be lawful for the 
“ Judge to order the execution of the judgment to be 
stayed absolutely till the fifth day of the term then 
** next following, or till the next session, assize or 
court day, (as the case may be ;) which order the 
Judge shall in all other cases make upon the requi- 
sition of the defendant, in case he shall forthwith 
undertake to find, and on condition that, within 
four days from the day of the trial, he shall actually 
“ find security by the recognizance of himself and 
“ two sufficient sureties, in such reasonable sum as 
the Judge shall direct, conditioned not to commit 
any waste, or act in the nature of waste, or other 
** wilful damage, and not to sell or carry off any 
‘‘ standing crops, hay, straw, or manure produced or 
made (if any) upon the premises, and which may 
“ happen to be thereupon, from the day upon which 
** the verdict shall have been given, to the day on 
which execution shall finally be made upon the 
judgment, or the same be set aside, as the case may 
be: Provided always, that the recognizance last 


(e) Post. 3ft0. 
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“ above mentioned shall immediately stand discharged 
“ and be of no effect, in case a writ of error shall be 
brought upon such judgment, and the plaintiff in 
‘‘such writ shalL become bound with two sufficient 

w 

sureties unto the defendant in the same, in such 
sum and with such conditions as may be conform- 
able to the provisions respectively made for staying 
execution on bringing writs of error upon judg- 
“ luents in actions of ejectment, by an Act passed in 
“ England in the sixteenth and seventeenth years of 
the reign of King Charles the Second, and by an 
Act passed in Ireland in the seventeenth and 
eighteenth years of the reign of the same king, 
which Acts are respectively intitled, jbi Act to 
'prevent arrests of judgment, and superseding 
executions.” 

Section 4 enacts, That all recognizances and se- 
‘‘ curities entered into pursuant to the provisions of 
this Act, may and shall be taken respectively in 
such manner, and by and before such persons as 
“ are provided and authorised in respect of recog- 
iiizances of bail, upon actions and suits depending 
in the court in which any sucli action of ejectmerit 
shall have been commenced: and that the officer 
of the same court, with whom recognizances of bail 
are filed, shall file such recognizances and secu- 
“ rities, for which respectively the sum of two shil- 
lings and six-pence, and no more, shall be paid, 
“ but no action, or other proceeding, shall be coni- 
menced upon any such recognizance or security, 
after the expiration of six months from the time 
when possession of the premises, or any part 
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** thereof, shall actually have been delivered to the 
landlord.’’ 

The 6th section relates only to the Welsh juris¬ 
diction now abolished ; («) and by the 7tb, 8th, and 
9th sections, Scotland is exempted from the opera¬ 
tion of the act, all other remedies of landlords are 
retained, and double costs are given to the defendant 
if he obtain a verdict, or the plaintiff be nonsuited 
on the merits. 

A tenancy by virtue of an agreement in writing, 
for three 7noiiths certain, is a tenancy within the 
meaning of this statute, betaiise it is a tenancy for a 
term certain (h) but a tenancy for years determinable 
on lives is not, because it is not a holding for a 
number of years certain.” (c) So likewise a holding 
by parol from year to year is not within*the statute, 
the words in writing extending to the whole sentence, 
and not being confined to holdings for a terra, or 
number of years certain, id) The statute also only 
applies to cases, where the lease or term has expired 
by the mere efflux of time, and not to a tenancy 
determined by a notice to quit, either from or to the 
landlord, where there is a subsisting lease for a term 
of years, determinable at the end of a certain num¬ 
ber of them, and so determined by a notice under the 
lease. ie) 

(fl) Stat. 1 W. IV. c. 70. (</) Doe d, Earl^ of Bradford t». 

(t) Doe d. Phillips v. Hoe, 5 B. Koe, 5 B. & A. 770. 

& A. 700. (r) Doc </. Lord Cardigan v. lloe, 

(f) Doorf. Pemberton i-, Hoe, 7 K. B. T. T. 3 Geo. IV. MS. S. C. 
B.&C. 2. 1D.& 11.510. 
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The Court will only direct recognizances to be 
entered into under this statute, on the appearance of 
the defendant, for the costs of the action, and not for 
the mesne profits, (a) 

The notice at the foot of the declaration required 
by this statute, should be signed by the landlord or 
his attorney, and should be in addition to, and not 
form part of, tire ordinary notice signed by the casual 
ejector, (b) 

Where upon showing cause against a rule obtained 
under this statute, upon an affidavit stating a tenancy 
from year to year, under a written agreement, and 
tliat the tenant’s interest had been duly determined by 
a notice to quit, and that there had be^H a written 
demand of possession, and that the tenant had 
been served with the declaration on April 24, 1830, 
it was sworn by the defendant, that long after 
the service of the notice to quit, which expired on 
March 25, 1829, he saw the steward of his landlord, 
and retook the premises by parol, and that he had 
rented and held them under such parol agreement, 
from the said 29th of March to that time, and that he 
was advised there was a valid tenancy then existing, 
and that he had a good defence to the action, the 
Court of Common Pleas nmde the rule absolute, 
because the affidavit only deposed that he retook the 
premises, without stating for what period, or on what 
terms; and therefore, that in the absence of satis- 


(a) Doe d, Sampson v. Hoc, 0 li. 
Moore, 51. 


(/<) Anon. 1 D. & II. 435. Doe d. 
Samp'joii V. Hoc, (> B. Moore, 54. 
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factory evidence of a new taking, the case was within 
the. act. (a) 

By stat. 1 Win. IV. c. 70. s. 36, after reciting the 
delays .suffered by landlords in recovering possession 
of their lands, it is enacted, ^^that in all actions of 
ejectment to be brought in any of his Majesty’s 
Courts at Westminster by any landlord against his 
tenant, or against any person claiming through or 
under such tenant, for the recovery of any lands or 
hereditaments where the tenancy shall expire, or 
the right of entry into or upon such lands or here- 
ditaments shall accrue to such landlord, in or after 
Hilary or Trinity Terms respectively, it shall be 
lawful for the lessor of the plaintiff’ in any such 
action, a# any time within ten days after such 
tenancy shall expire, or right of entry accrue as 
aforesaid, {h) to serve a declaration in ejectment, en- 
“ titled of the day next after the day of the demise in 
such declaration, whether the same shall be in term 
or in vacation, (c) with a notice thereunto subscribed, 
requiring the tenants in possession to appear and 
plead thereto, within ten days in the Court, in which 
such action may be brought; {cl) and proceedings 
“ shall be had on such declaration, and rules to plead 
entered and given, in such and the same manner, 
‘‘ as nearly as may be, as if such declaration had 
** been duly served before the preceding term: Pro- 
“ vided always, that no judgment shall be signed 
against the casual ejector until default of appear- 

(«) Roe d. Durant v. Doe, 6 (t) Ante, 207,200. 

Ring. 571. (</) Ante, 230. 240. 

■ {>) Anle, 217. 
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‘‘ ance and plea within such ten days, and that at 
least six clear days" notice of trial shall be given 
to the defendant before the commission day of 
the assizes at which such ejectment is intended to 
be tried; provided also, that any defendant in 
such action may, at any time before the trial 
thereof, apply to a judge of either of his Majesty’s 
superior Courts at Westminster, by summons in 
the usual nmnner, for time to plead, or for staying 
or setting aside the proceedings, or for postponing 
the trial until the next assizes; and that it shall be 
lawful for the Judge in his discretion to make such 
order in the said cause as to him shall seem 
expedient.” 

By section 37, it is enacted, that in making up 
“ the record of the proceedings on any such de- 
“ claration in ejectment, it shall be lawful to entitle 
such declaration specially of the day next after the 
day of the demise therein, whether such day shall 
be in term or in vacation, and no judgment there¬ 
upon shall be avoided or reversed by reason only 
“ of such special title.” (a) 

And by section 38, it is enacted, that in all 
“ cases of trials of ejectments at JVm Prius, when a 
verdict shall be given for the plaintiffj or the 
plaintiflf shall be nonsuited for want of the defend- 
“ ant"s appearance to confess lease, entry, or ouster, 
it shall be lawful for the Judge, before whom the 
“ cause shall be tried, to certify his opinion on the 


(«) Ante, 'J07. 
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back of the record, that a writ of possession ought 
to issue immediately, and upon such certificate a 
writ of possession may be issued forthwith; {a) and 
‘‘ the costs may be taxed, and judgment signed and 
‘‘ executed afterwards at the usual time, as if no 
such writ had issued : Provided always, that such 
writ, instead of reciting a recoverjr by judgment 
in the form now in use, shall recite shortly that 
the cause came on for trial at Nisi Frius at 
such a time and place and before such a Judge, 
** (naming the time, place, and judge,) and that 
** thereupon the said Judge certified his opinion 
^^that a writ of possession ought to issue innne- 
diately.” 

(it) Appendix, No. :>7. 
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Of the Action for Mesne Profits. 


Whilst the action of ejectment remained in its 
original state, and tlie ancient practice prevailed, the 
measure of the damages given by the jury, when the 
plaintili* recovered his term, were tlie profits of the 
land accruing during the tortious holding of the de¬ 
fendant- But as upon the introduction of the modern 
system, the proceedings became altogether fictitious, 
and the plaiiitifl* merely nominal, the damages assessed 
became nominal also ; and they have not since that 
time included the injury sustained by the claimant 
from the loss of his possession. It was therefore ne¬ 
cessary to give another remedy to the claimant for 
these damages ; and this was effected by a new ap¬ 
plication of the common action of trespass fn et armis, 
generally termed an action for mesne profits : («) in 
which action, the plaintiff* complains of his ejection 
and loss of possession, states the time during which 
the defendant (the real tenant) held the lands and 


(«) Jit'i'v. K. L, 1 \ol 
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took the rents and profits, and prays judgment for the 
damages which he has thereby sustained. 

This action is partly superseded, when the relation 
of landlord and tenant has subsisted between the par¬ 
ties to the ejectment, by the provisions of the stat. 1 ^ 
Geo. IV. c. 87, (a) which enables landlords to re¬ 
cover in that action, the mesne profits accruing from 
the day of the determination of the tenancy (without 
reference to the day of the demise in the declaration) to 
the day of the trial, or some precedinf/ day. But this 
mode of recovering the mesne profits is optional with 
the landlord; and as an action for mesne profits must 
notwithstanding be resorted to, for the recovery of those 
profits from the day of the trial, or other preceding 
day, to the day of obtaining possession, and as it is 
often difficult for the landlord to ascertain what injury 
he has actually sustained, by the holding over of the 
tenant (the amount of the damages not being limited 
to the amount of the rent) until he obtains actual pos¬ 
session, this provision of the statute is in practice sel¬ 
dom resorted to. 

It has been said, that a lessor in ejectment may, if 
he please, waive the trespass, and recover the mesne 
profits ill an action for use and occupation ; (b) but 
this election must be limited to the profits accruing 
antecedently to the time of the demise in the eject¬ 
ment ; for the action for use and occupation is founded 
on contract, the action of ejectment upon wrong, and 

(«)Aiite, 321. ST 1. 534. Doc. d. Cheney v. Batten,' 

(5) (ioodtitlc V. Nortl), Doug. Cowp. 213. 
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they are therefore wholly inconsistent with each other 
when applied to the same period of time; since in 
the one action the plaintiff treats the defendant as a 
tenant, and in the other as a trespasser, {a) When, 
however, a tenant holds over after the expiration of 
the landlord's notice to quit, the landlord, after a re¬ 
covery in ejectment, may waive bis action for mesne 
profits, and maintain debt upon the 4 Geo. 11. c. 28, 
against the tenant, for double the yearly value of the 
premises during the time the tenant so holds over : 
for the double value is given by way of penalty, 
and not as rent, (h) 

The action for mesne profits may be brought pend¬ 
ing a writ of error in ejectment, and the plaintiff 
may proceed to ascertain his damages, and to sign In's 
judgment; but the Court will stay execution until the 
writ of error is determined, (c) 

The action is bailable or not, at the discretion 
of the Court, or Judge, and when an order for bail is 
made, the recognizance is usually taken in two 
years value of the premises, but this is also dis¬ 
cretionary. {d) 

The lessor of the plaintiff in the antecedent action 


(а) Birch v. Wright, 1 T. B. 378. 

(б) Tinmiings v, Rowlison, Burr. 
1603. It is not yet settled whe¬ 
ther, when the ejectment is founded 
♦upon a notice to quit given by the 
tenant, tlie landlord is entitled to 
maintain debt upon the 11 Geo. II. 
c. 19, for double rent, but it seerhs 


the better opinion that he is not. 
Ante, 153. 

(c) Harris v. Allen, Gas. Prac. 
C. P.46. Donford v. Ellis, 12 Mod. 
138. 

(d) Hunt V. Hudson, Barn. 8.5. 
1 Sell. Prac. 36. 
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of ejectment, is of course the person concerned ia 
interest, but he may bring his action for mesne profits 
either in his own name, or that of his nominal 
lessee, (a) The former, however, is the more advan¬ 
tageous method ; as he may then, upon proper proofs, 
recover damages for the rents and profits received by 
the defendant, anterior to the time of the demise in 
the ejectment, which cannot be done in an action at 
the suit of the nominal plaintiff, (6) and the Courts 
will not stay the proceedings until security be given 
for the costs, which will be done when the action for 
mesne profits is brought in the name of such nominal 
lessee, (c) 

It was once indeed doubted whether this action 
could be maintained in the name of the plaintiff in the 
ejectment, after a judgment by default against the 
casual ejector, because, being a possessory action, an 
entry must be either proved or admitted, neither of 
which, it was argued, could in such case be done; 
but it is now settled, that there is no distinction be¬ 
tween a judgment in ejectment upon a verdict and one 
by default, the right of the claimant being in the one 
case tried and determined, and in the other con¬ 
fessed. (f/) 

A tenant in common, who has recovered in eject- 

(«) It may licre be incidentally his name. (Close’s case, Skin. 247. 
observed, that when the ancient Anon. Salk. 260.) 
practice is resorted to, and the (6) B. N.P. 87. 
plaintifl in the ejectment is a real (c) Say. Costs. 126. * 

person, the Court will not permit (</) Aislin v. Parkin, Bu rr, 655 

him to release the action for mesne Jeffries v. Byson, Stran. 960. 
profits, .'■honid the le.ssor bring it in 
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inent, mayaiaintain an action for mesne profits against 
liis companion, (a) 

A joint action for mesne profits, may be supported 
by several lessors of the plaintiff in ejectment, after a 
recovery therein, although there were only separate 
demises by each, {b) 

As the action for mesne profits is an action of tres¬ 
pass, it cannot be maintained against executors or ad¬ 
ministrators, for the profits accruing during the life¬ 
time of the testator or intestate; nor will a court of 
equity interfere to enforce the payment of them 
against personal representatives, when the lessor has 
been deprived of his legal remedy by the mere acci¬ 
dent of the defendant’s death. But where the lessor 
was delayed from recovering in ejectment by a rule of 
the court of law, and by an injunction at the instance 
of the defendant, who ultimately failed both at law 
and ill equity, the Court decreed an account of the 
mesne profits against his (the defendant’s) exe¬ 
cutors. (c) 

It is also doubtful whether the action can be main¬ 
tained against a tenant for the holding over of his 
undertenants, for it should be brought against the 
person in actual possession and trespassing, {d) But 
any person so found in possession after a recovery in 
ejectment is liable to the action; and it is no defence 

(а) Goodtille v. Toinbs, 3 Wilb. (c) Pulteney v, W’arren, 6 V’^cz. 
113. Cutting V. Derby, Black. 1077. J. 73. 

(б) Chamier &anothcn?.Llmgon, {d) Burrie v. lUchardsou, 4 
:> M. &, S. Oi S. (’. 2 Chitty, 410. Taunt. 7'iO. 
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to say that he was upon the premises as the agent and 
under the licence of the defendant in ejectment, for 
no man can license another to do an illegal act. But 
the measure of the damages in such case will not be the 
whole mesne profits of the lands, but will depend upon 
the time such person has had them in his occupation, 
together with the other circumstances of the case, {a) 

In the case of Keech d. Warne v. Hall, (^) where it 
was decided that a mortgagee might recover in eject¬ 
ment without a previous notice to quit, against a tenant 
claiming under a lease from the mortgagor, granted 
after the mortgage, without the privity of the mortga¬ 
gee, it was asked by the counsel for the defendant, if 
such mortgagee might also maintain an action against 
the tenant for mesne profits, which would be a manifest 
hardship and injustice to the tenant, as he would then 
pay the rent twice. Lord Mansfield, C. J. gave no 
opinion on that point; but said, there might be a dis¬ 
tinction, for the mortgagor might be considered as 
receiving the rent in order to pay the interest, by an 
implied authority from the mortgagee, until he de¬ 
termined his will, (c) 

The declaration in the action for mesne profits 
must expressly state the ditferent parcels of land 
from which the profits arose, or the defendant may 
plead the common bar. It should also state the time 
when the defendant broke and entered the premises 
and ejected the plaintitT, the length of time during 

(a) Ciirdicstonc v. Porter, K. B. (i>) Doug. 21. Ante, 38. 

M. T. 30 Geo. III. W'ood. L. andT. (<■) Ktwdp, 4 Ann.c. 10. s 10. 

311. 
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which he so ejected him, and the value of the mesne 
profits of which he deprived him; and a declaration 
w'bich does notcontain these statements will be holden 
ill on special demurrer ; but the defect is cured by 
verdict, or after judgment by default and writ of in¬ 
quiry executed, by the operation of the stat. 4 Ann. 
c. 16.(«) 

In the statement of the damages in the declaration 
the costs of the ejectment may be included, whether 
the judgment be against the casual ejector, or against 
the tenant or landlord; and when the judgment is 
against the casual ejector, for want of an appearance, 
the costs are invariably included in the statement of 
the damages, though it is more prudent, for reasons 
already assigned, in other cases to omit thera;(^) 
and in a case where after a recovery in ejectment, and 
before an action for mesne profits, the defendant 
became bankrupt, and the lessor inserted the taxed 
costs of the ejectment as damages in his action for 
mesne profits, but the jury did not include them in 
their verdict in executing a writ of inquiry therein, 
the Court refused to set aside the inquisition ; because 
the costs being a liquidated debt, the plaintiff might 
have proved them under the defendant's commission 
of bankruptcy, and as he had chosen to take the 
chance of recovering in an oblique way, more than he 
could have recovered in a direct manner, and had failed, 
the Court did not think it necessary to assist him. (c) 

(a) Higgins?). Ilighficld, IS F.ast. et vide Utterson v. Vernon, 3 T. H. 
407. 539, 47. Ante, 336. 

(fc) CaiHivtMT V. Drinkwater, 2 T. (c) Gulliver v. Drinkwatcr, 2 f. 
R. 261. Dot' p. Davies, 1 £sp. 353; R. 261. 

C C 
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The general issue is not guilty ; and if the plaintift’ 
declare against the defendant^ for having taken the 
mesne profits for a longer period than six years be¬ 
fore action bronghi, the defendant may plead the 
statute of limitations, namely, not ymlty within six 
years before the commencement of the suit, and 
thereby protect himself from all but six years, (rt) 


(«) n. JV. P, flS. Subject to the 
lU'l'cJicc foiiiJilcd on the .statute of' 
Jll!iitafiou^, the party entitled to the 
possession of real properly, and of 
chatlcl.s real, may, by the law of 
JCnglaiul, recover the nusiie profits 
from the time Ihs title accrued; and 
at law, this general light to recoxcr 
is not affected by any equitable eir- 
ciunstances in the sifuatioii of the 
defendant; such as his ignorance of 
the plaintifi’s right, or an innocent 
mistake in point of law, as to the 
construction of a deiuisi;, tlie due 
execution of a power, and Uic like, 
wlieie the defendant may have ob- 
laiiie 1 possession in the fullest ron- 
tuleiue c)f tlie validity of his title. 

Ill tfjuity there are cases in which 
the right to mesne profits is restricted 
to the tiling of the bill; as where 
tlie defendant lias possessed in en¬ 
tire and justifiable ignorance of an 
adveiso right, or where the plaintiff 
has been guilty of latdics in jirosc- 
ciiting his ciaim. See Dormer v. 
Forlescuc, :i Ashurst, 130, and the 
cases referrcfl to 1 Maildock’s 
Chancery, 90, &c. 

According to tlie civil law, and 
still more according to the law of 
.some of the countries of Europe, 


which liavc adopted the principles of 
1 he civil law, the right to recover the 
profits of real propel ty enjoyed with¬ 
out title, and to w'liicli the title of 
the claimant is cPtahlishcd, has been 
restricted to an extent which will 
appear extraordinary to an Englislt 
lawyer. 

Hy the civil law us laid down in 
the Senatus t’onsultum r/c ll^re- 
dilatis Fctitioiie ; (D.Lib. Tit. iii. 
1. tfO, &.C. j bonie lidei possessors aie 
deliued to he lho.se “ qui jii.stas 
“ causas habuisseiit quaro bona ad 
“ sc pcrtincrc existimassent;’’ and 
tlie distinctions us to liability for 
internuxliate ‘prolils ni the various 
cases of bum Jidcs and mala ftdcs are 
laid down in tlie otli book of tlie 
Digest above cited. 

(tcneraJly in the case of buva Jide 
possession, the true owner was en¬ 
titled to mesne profits from the tune 
of Hits contestation or plea. And tlie 
time from w'hich the bonce Jidei pos¬ 
session washable, even wlicnlu^d to 
be locnplctior faclus, (as then having 
the rf'iits and profits in his hands in 
specie and uncousuraed) was tlie 
period of final judgment, or, “ rci 
judicata:" See a clear and concise 
view of the Roman law upon this 



FOn MESNE PROFITS. 


387 


Neither bankruptcy, («) nor a disclrarge under the In¬ 
solvent Debtor’s Act, (b) can be pleaded in bar to this 
action ; and it has been held that the stat. 6 Geo. IV. 
c. 16. s. 57, which directs, that all persons who shall 


Mibjcct in Bi/nkershock(Ppcrii 1,2C2.) 
Lib. 0, c. 12. Ohservationum Juris 
lititiiiini. 

The l:m-of Scotfaiid has gone be¬ 
yond the civil law in favour of the 
home Juki possessor; and the cast; of 
bona Jidis lias been very liberally 
construed. M any (|uestions involv¬ 
ing thi.s doctrine arose on tlie leases 
granted liy the late Dukeof (iucens- 
biiry, who being tenant in tail had 
granted a great number ol’ leases at 
inadcijiiate rents, taking very prolit- 
ableg/v/.i!,s?/wv ora thing which 
had been held lawful by a series of 
decisions of the Sooich Courts, but 
finally, the law wussettlcd otherwise 
by ihe House of Lords, and all the 
leases granted on such terms by the 
Duke were set aside. (1 Illigh, 
itSQ.) 

The next heir of entail in preju¬ 
dice of whom these leases bail been 
graniled brought actions for what 
the law of Scotland terms “tao- 
knl /woyi/s;” but itwas held in these 
cases that the hona jides of the te¬ 
nants, the lessees, continued till the 
final judgnient in the House of 
Lords rcicrrcd to. 

A very strong case is now pending 
in the House of Lords. The late 
b'arl of Peterborough being entitled 
as heir of entail to a considerable 
estate in Scotland, granted in MQk 
leases for a long tenu at retiis 


fully adequate at the tune to the 
highest previously received, but 
taking a sum in hand as ^rassum or 
jiuCf the next la ir of entail insti¬ 
tuted an action to reduce the 
leases, and for “ rioknt /J7v//Vs,” and 
they followed the decision in the 
(Jiucensbury case. The action hail 
been commciiccd m ttlM., The 
Court of Session first determined 
that the home Jidi i possession of the 
lessee ceased on the 12tli of .Inly, 
1010, the date of the judgment in 
the Ducciisbury cases; but subse- 
iiucntly fixed the period to be the 
Olb of March, 1019, the date of the 
judgment of the Court of Session, 
reducing and setting aside the lease. 
The defendant had apjiealcd from 
the latter judgment which was af¬ 
firmed in the House of l,or(ls, (5th 
July, 1022,) and he contended lhaf 
ihc period when honu. jidei pos'^es- 
sion ceased was that ohu(jir»iatice in 
the particular case. The point now* 
under appeal is,—at which of the 
periods 1010, or 1822, tlu* defend¬ 
ant became liable for violent or 
rnesiic profits, the title of the plauitilf 
having accrued in 1814. 

As to the general principles of the 
law of Scotland on this .subject, see 
F.rskinc, B, 2. Tit. 1. s. 25. Stair. 
B. 2.Tit. l.s. 23. 

(«) Goodtitle v. North. Doug. 5B4. 

(6) Lloyd v. Pccll, 3 B. A. 407. 

CC 2 
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have given credit upon good and valuabli^ considera¬ 
tion hand fide, for any inoncy whatsoever, which is 
not due at the time of tlie bankruptcy, sliall bo ad¬ 
mitted to ])rove such dclits, &c. has been holden not 
to oxicnd to damages rccoveralile in an action for 
iiK'sno profits. («) 

As also tliis action is ibi* a torfiims occii})atiou, the 
dcfimdant cannot pay money into court, (ft) 

W^here the jdaintitf proceeds only for the recovery 
of the mesne profits, accruing- subseijiiently to the day 
of l!io diunise in the declaration, he need not prove 
his title to the premises. The judgment in ejectment 
is conclusive evid<MJCo of his right from that period ; 
and it is immaterial whether the judgment is founded 
on a verdict, or has been obtained by default against 
the casual ejector; and whether the action is brought 
in the name t)fthe re al claimant, or the nominal plain- 
till' in the ejcctnumt. (c) It was formerly indeed 
holden that if the action were brought in the name of 
such claimant, or after judgment by default against 
the casual eje ctor, tlie judgment would not operate 
by way Of cstojipol; but that the defendant w^as at li¬ 
berty to controvert the plaiutitPs title; because tlie 
j>laintifr in the action for mesne ])rofits, in the one 
case, and tin* defendant in the other, w'cre not parties 
to the record in the previous ejectment, (ft) But it is 
now settled that there is no solid distinction between 

(«) Mogf^ridgp r. Davis, 1 Wliit. B. N. P. 87. 

30. {(1) I Lill. Prac. Reg. 676. .Icf- 

{!>) jIoldfasti\Morris,2 Wils. IIO. fries v. Dyson, Stran. 960. 

(r) Aiblin v. Parkin, Burr. 688. 



FOR MESNE PROFITS. 


389 


the two judgments, the riglit being tried and deter¬ 
mined in the one case, and confessed in t]>e other; 
and that tlie claimant and tenant in possession are ju¬ 
dicially to be considered the only parlies to tin', suit. 

When, therefore, the plaintifll* seeks to recover such 
profits only as have accrued subsequently to such de¬ 
mise, no other evidence of his title is, generally speak¬ 
ing, re<iuired, than examined copies of tiie judgment in 
ejectment, of the writ of posscssi6n, and of the sherilf’s 
return thereon; (a) and if the plaiutifl' has bium lot 
into possession of the premises hy the deh'ndant, an 
examined copy of the judgment in ejectment only 
■ will be sufficient, {b) It has indeed been doubted, 
whether evidence of the writ of possession and 
shcrifi'’s return is ever necessary, except upon judg¬ 
ment by default against the casual ejector, but it is, 
notwithstanding, prudent to be pre})ared will) it in 
all cases, unless the plaintiff has been let into pos¬ 
session by the defendant, (r) 


The judgment in ejectment, however, is not evi- 


(«) Astlin V. Parkin, 15. N. P. ST. 
(A) CulvertIJorscfall, 1 I'-sp. 67. 
(c) Vide Thorp v. Vry, ]5. N. 1*. 
07, a S. N. P. 69S. (u, M), ct 
Aislin V. Parkin, Burr. 006. The 
reason assigned for this distinrtion 
i«, that wheif’the judgiucnt is had 
against the tenant in possession, the 
defendant, by ejitenng into the- 
consent rule, is csti.)ppecl hotli as to 
the lessor and lessee, so tliat either 
may maintain trespass, without an 
jictual entry, hut that where the 
ludiimeut is had :i;j;amsl the easiril 


ejector, no rule having been en¬ 
tered info, the lessor shah not 
maintain trespass without an ac¬ 
tual eutr^, luid therefore ought to 
prove the writ of jiosses'.ion e.\e- 
cuted. I>ut this rcasoiiiug is not 
satisfactory j for if the tenant be 
concluded by the judgment iu the 
ejectment from controverting the 
plamtitPs title, it should M*ein he 
is also concluded from coutroveri- 

t 

mg his possession, for posscssio' is 
paitofhis lilie. 
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deuce against a previous occupier; (a) nor is a jiuig- 
rnent against the wife evidence in an action for mesne 
profits against the husband and wife, for the wife’s 
confession of a trespass committed by lier, cannot be 
given in evidence to affect the husband, in an action 
in which he is liable for the damages and costs; {h) 
and if the action for mesne profits be brought against 
the landlord, after a judgment by default against 
the casual ejector, such judgment will not be evi¬ 
dence against him, without proof that he received 
due notice of the service of the ejectment upon the 
tenant in possession, (c) But where a landlord sub¬ 
sequently to the judgment promised to pay the 
rent and costs to the plaintiff, Lord Ellenborough, 
C. J. was of opiruon, that such promise, there being 
no proof that he had received notice of the ejectment, 
amounted to an admission, that the plaintiff was 
entitled to tlie possession of the premises, and that 
he was a trespasser, (c) 

Tlie plaintiff* must also prove the lengtli of timti 
that the defendant (or his tenants if he be the land¬ 
lord) have been in possession of the premises, for 
the judgment in ejectment affords no evidence of 
possession, and he can only recover damages for 
the time he proves the defendant to be in actual 
occupation, or receipt of the rents and profits. The 
production of the consent rule proves possession, only 
from the time of the service of the declaration, {d) 


(«) n. N. P. 8/. (</) Dodwell V. Gibbs, 2 ('. & P. 

(/;) Deiin White, 7 T.R. 112. C15. 

(r) IluiUer r Hritts :? Camp. 
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He must filsO;, of course, prove the amoimt of Jiis 
damages ; and as the action for mesne profits is an 
action of trespass vi et armis, the jury are not con¬ 
fined in their verdict to the mere rent of the premises, 
although the action is said to be brought to rei.ovi v 
the rents and'profits of the estate, but may give such 
extra damages as they may think the particular cir¬ 
cumstances of the case may demand, {a) He must also 
prove the amount of his costs where they are stated 
in the declaration as part of his damages, and if tlie 
ejectment has been defended, his claim is limited to 
the amount of the taxed costs only. (A>) Yet a plain- 
tifl' in this action has been allowed to recover, by way 
of damages, the full costs incurred by him in a court 
of error in reversing a judgment in ejectment ob¬ 
tained by tiie defendant, although they were costs 
which the court of error had no power to allow^ (c) 

The plaintiff’ will also be entitled to give evidence 
of any injury done to the jiremiscs, in conseciucnce 
of the misconduct of the defendant, provided such 
fact be especially alleged in the declaration. 

When the plaintiff seeks to recover the mesne profits 
accruing antecedent to the day of the demise in the 
declaration, it follow^s from wdiat has been aln'ady 
said, that he must produce the regular proof of his 
title to the premises. He must also, it appears, in such 
case prove an entry upon the lands, though some 
doubt seems to exist as to what proof of entry will be 

(a) Goodtitle 7 ;. Tombs, ;> Wils. 47 1. Doc v. Davis, 1 V.sp. 3M. 
118.1121. U’) Nowell V. Roakc, 7 15. 8 : 1 ’, 

(/») Brooke r. Bridges, 7 B. Mo(»i c, 10 1. 
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sufficient. By some it has been said, that the plaintiff 
is entitled to recover the mesne profits only from the 
time he can prove himself to have been in possession; 
and that, therefore, if a man make his will and die, 
the devisee will not be entitled to the profits until he 
has made an actual entry, or in other words until the 
day of the demise in the ejectment; for that none can 
have an action for mesne profits unless in case of 
actual entry and possession. Others have holden, 
that when once an entry has been made, it will have 
relation to the time the title accrued, so as to entitle 
Ihe claimant to recover the mesne profits from tlmt 
time ; and they say that if the law were not so, the 
Courts would never have sutfered plaintilfs in eject¬ 
ments to lay their demises back in the manner they 
now do, and by that means entitle themselves to re¬ 
cover profits, to which they would not otherwise be 
entitled, {(i) The latter seems the betler opinion ; 
but these antecedent profits are now seldom the object 
of litigation, from the practice of laying the demise 
and ouster immediately after the time when the lessor’s 
title accrues, {h) It should however be observed, 
that when a fine with proclamations has been h^vied, 
an entry to avoid it will not, in this action, entitle the 
plaintift’ to the profits between the time of the fine 
levied, and the time of the entry, although they pro¬ 
bably may be recovered in a court of equity, (r) 

If the plaintiff in an action for mesne profits re¬ 
cover less than forty shillings, and the judge do not 

(<;)Melcalf v. Harvey, 1 Vcs. 24S, (c) Dormer r. Fortc'iciie, 3 Aik. 

0 .—B, K. P. 37, 124. Compere i*. Hirks, 7 T. R. 727. 

(h) Ante, 212. 
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certify that the title oaine in question, the plaintifl* 
is entitled to no more costs than damages; and this 
is the case whether the action is "brought in the name 
of the lessor of the plaintiff in the ejectment, or in 
that of his nominal lessee. («) 

If in an ejectment there be a verdict for the plain¬ 
tiff, and the defendant bring a writ of error, and enter 
into a recognfzance to pay costs in case of nonsuit, 
&c. pursuant to slat. 16 & 17 Car. II. c. 8, and he 
be nonsuited, &e., the defendant in error needs not 
bring a scire facias or debt on the recognizance, but 
may sue out an elerjit, or writ of inquiry, to recover 
the mesne profits since the first judgment in eject¬ 
ment. (b) 


(ff) ])oe r. Davis, (3 T. ll. 503. (^») Shurt w. Heath, y Croinj). IVar, 

S. C. 1 %>. 358. 
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No. 1. 

o Notice to 

quit by the 

1 hereby give you notice to quit and deliver up, on the landioui, 
day of next, the possession of the messuage or 

dwelling house, (or ‘'rooms and apartments,” or “farm lands to year, 
and premises,”) with the appurtenances, which you now hold 
of me, situate in the parish of in the county 

of 

Dated the day of 1® Yours, &c. 

A.13. 

To Mr. C. D. (the tenant in possession:) or (if it be ! 
doubtful who is tenant,) To Mr. C. D. or whom else 
it may concern. 


No. 2. 

Sir. Tlielikc, 

I do hereby, as the agent for and on behalf of your landlord 
A. 13. of give you notice to quit and deliver up, on (See.) (as -aiuiiord. 
in No. 1.) which you now hold of the said A. 15. situate, (&c.) 

Dated, (&c.) Yours, &c. E. F. 

Agent for the said A. B. 

To Mr. C. D. (&,c.) 


^ No. 3. 

SiH- 

1 • • o in 1 bytbeland- 

1 hereby give you notice, &c. (as m No. 1. to ** county lord, where 
of ” ) provided your tenancy originally commenced at that 
time of the year; or otherwise, that you quit and deliver up of the te- 
thc possession of the said messuage, (lk,c.) at the end of the XuWfuV 
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year of your tenancy, which shall expire next after the end 
of half a year from the time of your being served with this 
notice. 

• Dated, (&c.) Yours, &c. 

To Mr. C. D. (&c.) A. B. 

No. 4. 

The like, o.p 

bya tenant » i ' • ■ <• • • 

from year I iKTcby f>ive you nolice of my intention to quit, and that 

liisTntcn”' I shall on the day of next, quit and deliver up the 

tionto()uit. possession of the messuage, (&c.) which I now hold of you, 

situate (&c.) 

Dated, (&c.) Yours, &c. 

ToMr. A. B. C. D. 


No. 5. 

Letter of Know all men by these presents, that I, A. B. of, (&c.) have 
niade, ordained, constituted and appointed, and by these pre- 
audscai a (}o make, ordain, coiislitute and appoint C. D. of, (&c.) 

lca.seon the , , i • » v / 

premises. Hiy true and lawful attorney, for me, and in my name, to 

enter into and take possession of a certain messuage, (&c.) 
late in the tenure and occupation of G. II., situate (&c.) but 
now uutenanted ; and after the said C. D. hath taken jio.sscs- 
sion thereof, for me, and in my name, and as my act and deed, 
to sign, seal, and execute a lease of the said jircmiscs with the 
ajipurtenances, untoE.'-p. of, (&c.) to hold the same to him the 
saidE.F. Ins executors, administrators, and assigns, from the 
of last past, before the date hereof, for the 
term of seven years, at tlie yearly rent of a peppercorn, if law¬ 
fully demanded; subject to a proviso, for making void the 
same, on tendering the sum of sixpence to the said E. F. his 
executors or administrators. In witness (&c.) 

Sealed and delivered (&c.) 

No. 6‘. » 

Affidavit of l.K. of, (&c.) gentleman, makctli oath and saith, that he 
the was present and did see A. B. of, (&c.) named in the letter of 
attorney hereunto annexed, duly sign, seal and deliver the 
said letter of attorney. 

Sworn, (&c.) 


l.K. 
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No. (. 

Tills indenture made the day of (See.) between A. B. Leaso. 
of, (&,c.) of the one part, and E. 1’. of, (&,c.) of the other part, 
witnesseth, that the said A. B. for and in consideration of tlic 
Kiiin of five shilling's of lawful money of Great Britain, to him 
in hand paid by the said E. F. at or before the sealin'^ and 
delivery of these presents, the receipt whereof the said A. B. 
doth hereby acknowledge, hath demised granted and to farm 
let unto the said E. F." his executors and administrators, all 
that messuage, (&c.) situate, (Stc.) late in the tenure and oc¬ 
cupation of G. H. but now untenanted; to have and to hold 
the same unto the said E. F. his executors and administra¬ 
tors, from the day of last past, before the dat(‘ hereof, 
for and during and unto the full end and term of seven years 
from -thence next ensuing, and fully to becomjilete and ended; 
'yielding and paying therefore yearly and every year, during 
the said term, unto the said A. B. or his assigns, the rent of 
one pc]>pcrcorn; if lawfully demanded at the feast of 
Provided always, and tliesc presents are on this condition, 
that if the said A. B. or his assigns shall at any time or times 
hereafter, tender or cause to be tendered unto the said E, F. 
his executors and administrators, the sum of sixpence, that 
then and in such case, and from thenceforth, this present in¬ 
denture, and every thing herein contained, shall cease, deter¬ 
mine, and be absolutely void, any thin| herein contained to 
the contrary thereof in any wise notwitlistanding. In wit¬ 
ness whereof, the parties hereto have interchangeably set their 
hand and seals, tiie day and year first above written. 

Sealed and delivered, as the act and deed of the 
above named A. B. by C. D. of by virtue of 
a letter of attorney to him for that purpose, made 
by the said A. B. bearing date (&c.) being first 
duly staii|ped in the presence of I. K. 

No. 8. 

Take notice, that unless you appear in his Majesty’s Court Notice to 
of King’s Bench at Westminster, within the first four days 
(or, if in the country, within the first eight days) of next 
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term, at the suit of the above named plaintiff E. F. and plead 
to this declaration in ejectment, judgment will be thereon 
entered against you by default. Yours, &c. 

To Mr. G. H. I- K* plaintiffs attorney. 


No. 9. 


Affidan'tto 
move for 
judgment 
in K. B. 


In the King’s Bench. 

T, f E. F. on the demise of A. B. plaintifi’, and 

Between .defendant. 

I. K. of gentleman, maketh oath and saith, that on the 
day of last, he this deponent did sec C. D. in the 
letter of attorney hereunto annexed named, for and in the 
name of A. B. the lessor of the plaintiff, enter upon and take 
possession of the messuage in the lease hereto also annexed 
mentioned, by entering on the threshold of the outer door 
thereof; and putting his finger into the keyhole of the said 
door, the said messuage being then locked up and uninhabit¬ 
ed, so that no other entry thereon could be made, nor any 
possession thereof taken, without force; and this deponent 
further saith, that he did, on the same day, see the above 
named C. D. after such entry made, and whilst he stood on 
the threshold of the said door, duly sign and seal the lease 
hereunto annexed, in the name of the said A. B. and as his 
act and deed deliver the same unto the said E. F. the plaintiff 
above named ; and that after the said lease was so executed, 
this deponent did see the said E. F. take possession of the 
said messuage, by virtue of the said lease, by entering upon 
the threshold of the said outer door, and putting his finger 
into the key-hole of the said door, the said messuage being 
then locked up and uninhabited, so that no other entry could 
be made thereon, save as aforesaid; and that immediately 
afterwards, the said G. H. the defendant, came and removed 
the said E. F. from the said door, and put his foot on the 
threshold thereof; whereupon this deponent did, on the day 
and year aforesaid, deliver to the said defendant G. H. who 
still continued upon the said threshold, a true copy of the 
deckration of ejectment, and notice thereunder written hereto 
annexed, 


Sworn, (&c.) 
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No. 10. 

William the Foiirlli (&c.) to the sheriff of greeting: Original 

If John Doe shall give you security of prosecuting his 
claim, then put by gages and safe pledges Richard Roe, late of 
yeoman, that he be before us, on where¬ 

soever we shall then be in England, (or in C. P. ** that he be 
before our justices at Westminster, on ”) to show 

wherefore, with force and arms, he entered into mes¬ 
suages, (&c.) with the appurtenances, in which A. B. 

hath demised to the said Jo!m Doc, for a term which is not 
yet expired, and ejected him from his said farm; and other 
wrongs to the said .Tohn Doe there did, to the great damage 
of the said John Doe, and against our peace: And have you 
there the names of the pledges, and this writ. Witness our¬ 
self at Westminster, the day of in the 

ycar'of our reign. 


No. 11. 

T»i j i. * f John Dkn. 

Pledges to prosecutes _ 

® CRiciiAiiD Fkn. 

The within-named Richard^ John Smith. 

Roe is attached by pledges^ William Stiles. 


Sheriff’srp- 
tiirn tlicre- 
(o. 


No. 12. 


se, with 
tice to 


In the King’s Bench, (or Common Pleas.) 

terra, in the year of the reign of king William the Deciara- 
Fourth, (to wit) RichardRoe late of yeoman, was „„ 

tached to answer John Doe of a plea, wherefore the said ingiodo- 
Richard Roe, with force and arras, &c. entered into 
messuages, barns, stables, outhouses, 

yards, gardens, orchards, acres of 
arable land, acres of meadow land, and acres of 
pasture land, with the appurtenances, situate, &c. which A. B, 
had demised to the said John Doe, for a terra which is not 
yet expired, and ejected him from his said farm; and other 
wrongs to the said John Doe there did, to the great damage 
of the said John Doc, and against the peace of our lord the 
now king, (&c.) And thereupon the said John Doe, by 
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Ills attorney complains; that whereas the said A. B. 
on (&c.) at (&c,) had demised the said tenements with the appur¬ 
tenances, to the said John Doe, to have and to hold the same 
to the said John Doe and his assigns, from the day of 

then last past, for and during and unto the full end 
and term of years from thence next ensuing, and 

fully to be complete and ended: By virtue of which said 
demise, the said John Doe entered into the said tenements 
with t[^ a ppurtenances, and became and was thereof pos¬ 
sessed, 101 - the said term so to him thereof granted : And the 
said John Doe being so thereof possessed, the said Richard 
Roe afterwards, to wit, on (&c.) with force and arms, (&c.) 
entered into the said tenements with the appurtenances, 
which the said A. B. had demised to the said John Doe, in 
manner and for the term aforesaid, which is not yet expired, 
and ejected the said John Doe from his said farm ; and other 
wrongs to the said John Doe then and there did, to the great 
damage of the said John Doe, and against the peace of our 
said lord the now king; wherefore the said John Doc saith, 
that he is injured, and hath sustained damage to the value of 
£ and therefore he brings his suit, &c. 

No. 13. 

Notice (o Mr. C. D. 

appear. | informed that you are in [lossession of, or claim title 
to the premises in this declaration of ejectment mentioned, or 
some part thereof; and I, being sued in this action as a 
casual ejector only, and having no claim or title to the same, 
do advise you to appear in next term, (or, in Lon¬ 
don or Middlesex, “ on the first day of next term”) 

in his Majesty’s Court of King’s Bench, wheresoever his said 
Majesty shall then be in England, (or, in the Common Pleas, 

“ in his Majesty's Court of Common Bench at West¬ 
minster,”) by some attorney of that court; and then and 
there, by rule of the same court, to cause yourself to be made 
defendant in my stead; otherwise I shall suffer judgment there¬ 
in to be entered against me by default, and you will be turned 
out of possession 

Yours, &c. 

Richard Roe. 
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No. 14. 


In the King’s Bench, (or Common Pleas). 

term (&c.) 

(to wit,) Richard Roe, late of yeoman, was attached to 
answer John Doe, of a plea wherefore the said Richard Roc, 
with force and arms, &,c. entered into messuages (Sec.) 

with the appurtenances, situate Stc. w'hich A. 13. h^d demised 
to the said John Doe, for a term which is not yet expired; 
And also wherefore the said Richard Roe, with force and 
arms, &c. entered into other messuages, (&c) with 

the appurtenances, situate &c. which E. F. had demised to 
the said John Doe for a term which is not yet expired, and 
ejected him from his said several farms, and other wrongs, 
(&.C.) And thereupon, (&c.) that whereas the said A. B. on 
&€.- at &,c. hud demised the said tenements first above men¬ 
tioned with the apjiurtenanccs, to the said John Doe ; to have 
and to hold the same to the said John Doe and liis assigns, 
from the day of then last past, for and during and 
unto the full end and term of years from thence next en¬ 
suing, and fully to be complete and ended.* And also that 
whereas the said % F. on See. at &c. had demised the said 
tenements secondly above-mentioned with the appurtenances, 
to the said John Doe, to have and to hold the same to the 
said John Doe and his assigns, from the said day of 
then last past, for and during and unto the full end and term 
of years from thence next ensuing, and fully to be 

complete and ended : By virtue of which .said several demises, 
the said John Doe entered into the said several tenements first 
and secondly above mentioned with the appurtenances, and 
became and was thereof possessed, for the said several terms 
BO to him thereof respectively granted; And the said John 
Doe being so thereof possessed, the said Richard Roe after- 
W'ards, to W'it, on &c. w'ith force and arms, (&c.) entered into 
the said several tenements first and secondly above mentioned 
with the appurtenances, which the said A. B. and E. b\ had 
respectively demised to the said John Doe, in manner and for 
the several terms aforesaid, which are not yet expired, and 
ejected the said John Doe from liis said several farms; e.nd 


The like 
oiiadouble 
dc‘i\us>e, 
with one 
outtei. 


D D 
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The like, 
with two 
ousters. 


other wrongs; &c. (as in the preceding precedent witli the 
like notice to appear.) 

No. 15. 

(As in last precedent to this mark.*) By virtue of which said 
demise, the said .John Doe entered into the said tenements first 
above mentioned with the appurtenances, and became and was 
thereof possessed for the said term so to him thereof granted, 
and the said .lolin Doe being so thereof possessed, the suidlli- 
chaid Ivoe afterwards, (to wit,) on &c. with force and arm.s, &.C. 
entered into the said tenements first above mentioned with the 
appurtenances, which the said A. B. had demised to the said 
John Doe, in manner and for the term aforesaid, which is not 
yet expired, and ejected him the said John Doe from his said 
farm : And also, that whereas the said E. F. on &c. at &c. 
had demised the said tenements secondly above mentioned, 
with the appurtenances, to the said John Doe ; to have and 
to hold the same to the said John Doe and his assigns, from 
the said day of then last past, for and during and 
unto the full end and term of years from thence next en¬ 
suing, and fully to be complete and ended; By virtue of which 
said last mentioned demise, the said John Doe entered into 
the said tenements secondly above mentioned with the appur¬ 
tenances, and became and was thereof pdlsessed for the said 
last mentioned term so to him thereof granted : And the said 
John Doc being so thereof possessed, tlie said Richard Roe 
af’ti rwards, to wit, on 8cc. with force and arms, &c. entered into 
the said tenements secondly above mentioned with the appur¬ 
tenances, which the said E. F. had demised to the said John 
])oe, in manner and for the term last aforesaid, which is not 
yet expired, and ejected the said John Doe from his said last 
mentioned farm, and other wrongs, Si,c. (a.s in No. 14, with the 
like notice to appear.) 

No. 1(J. 

Affidavituf In Kmg's Bench, (Common Pleas, or Exchequer Pleas.) 
dedwUon -n (on the demise of A. B. plaintiff, and 
in ^ | .defendant. 

I. K, of gentleman, maketh oath, that he this de¬ 

ponent did on &.C. * personally serve C, D. tenant in posses¬ 
sion of tlie premises in the declaration of ejectment hereunto 
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annexed mentioned, or (if he be not tenant of the whole) some 
part thereof, with a true copy of the said declaration, and of 
the notice thereunder written, hereunto annexed, and this 
deponent at the same time read over the said notice to the 
said C, D. and explained to him the intent and inc-aning 
of such service,f (or generally thus: and this deponent, at 
the same time, acquainted the same C. D. of the intent and 
meaning of the said declaration and notice.) 

Sworn, &c. I. K. 

J\o. 17. 

(As in last precedent to this mark*) personally serve C. D. 

(&c.) tenants in possession, (&c.) (as in the last) with the said there are 
declaration, and the notice thereunto written, by delivering 
true copy of the said declaration and notice to each of them 
the said C. 1). &c. (and if the notice was not directed to all 
thje tenants, say “ except that the said notice was directed 
to each of them the said C. D. &c. separately;”) and this 
deponent at the same time read over the said notice to each 
of them the said C. D. (See.) and explained to them re¬ 
spectively the intent and meaning of such service ; (or gene¬ 
rally, that “ this deponent, at the same time, acquainted each 
of them the said C. D. &c. of the intent and meaning of the 
said declaration and notice.’’) 

Sworn, See. I. K. 

No. 18. 

(As in No. 16. to *) personally serve C. D. tenant in pos- Theiike, 

. * . . . . * where the 

session of part of the premises in the declaration of ejectment declaration 

hereunto annexed mentioned, with a true copy &c. (as in No. served 

on one le- 

16 to t) : And this deponent further saith, that he did, on the nant, and 
same day, also serve G. H. tenant in possession of other part 
(or residue) of the premises in the said declaration mentioned, 
with another true copy of the said declaration and notice 
thereunder written, by delivering the same to, and leaving it 
with M. II. the wife of the said G. H. at the dwelling-house 
of the said G. H. being a parcel of the premises in the said 
declaration mentioned, and this deponent at the same time 
read over the notice thereunder written to the said M. II. and 
explained to her the intent and meaning of such service. 

(Sworn, &c.) I. K. 


D D 2 
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No. 19. 

Tiieiikc, In the King’s Bench (&c.) 

ITeoi.c. Between i demise of A. B. plaintiff, and 

fi e llr* C Richard Hoc,.defendant. 

miles are A. B. of lessor of the plaintiff in this case, and 

untenant- j gentleman, severally make oath and 

say; and first, this deponent I. K. for himself saith, that he 
did on &c, affix a copy of the declaration in ejectment hereto 
annexed, and the notice thereunder written upon the door of 
ihe messuage in the said declaration mentioned, (or, in case 
the ejectment is not for the recovery of a messuage, ” upon 
being a notorious place of the lands, tenements or here¬ 
ditaments, comprised in the said declaration in ejectment,”) 
tliere being no tenant then in actual possession thereof. And 
this deponent A. B. for himself saith, that before such copy of 
the said declaration in ejectment was so fixed as aforesaid, there 
Avas due to him this deponent, as landlord of such messuage, (or 
“lands, tenement, or hereditaments,”) with the appurtenances, 
from C. 1). the tenant thereof, the sum of £. for half a 

year's rent, upon and l)y virtue of a certain indenture of lease, 
bearing date 8cc. and made between &c. a.nd that no sufficient 
distress was then to be found upon the said messuage, (or, 
“lands, tenements, or hereditaments,”) with the appurtenances, 
countervailing the arrears of rent then due to this deponent; 
And this deponent further saith, that at the time of affixing 
the copy of the said declaration in ejectment as aforesaid, he 
had power to re-enter the said messuage, (or lands, tenements, 
and hereditaments,”) with the appurtenances, by virtue of 
the said lease, for the non-payment of the rent so in arrear as 
aforesaid. 

Sworn, (Stc.) 

No. 20. 

Rule f„r next after in the 

jii iRim iit, Qj, Jeinise of A. B. ) Unless the tenant in possession 

wiiolo pre- V. Roe. J ot (or, it the premises are im- 

tenanted, “ unless some person claiming title to”) the pre¬ 
mises in question shall appear and plead to issue, on 


A. B. 
I. K. 


year of &c. 
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next iifter let judgment be entered for the pbiintiff, 

against the now defendant Roe by default. 

Upon the motion of Mr. 

By the Court. 


No. 21. 

Doe on the demise of A. B. ^Unless C. D. tenant in pos- The like, 

V. Roe.^session of part of the premises 

in question, shall appear and plead to issue, on next 

after let judgment be entered for the plaintiff, against 

the now defendant Roe, by default: But execution .shall issue 
for such part of the premises only as is’ in his possession. 

Udon the motion of Mr. 

By the Court. 

No. 22. 

« 

U5e on the demise of A. B. 1 Unless C. D. (&c.) teftanls in Thc iikc, 

V. Roe.J possession of part of the pro- 

inises in question, and unless or some other person misesare 

claiming title to such part of tlie said premises as are unte> an'^art’ 
nanted, shall appear and plead to issue, on next after 

let judgment be entered for the plaintiff'against the 
now defendant Roe, by default: but execution shall issue for 
such part of the premises only as is in the possession of the 
said tenants, and such other parts as are untenanted. 

By the Court. 


No. 23. 


As yet of term, in the year, &c, 

Witness, Charles Lord Tenterden. 


Judgment 
for the 
lilaiiitiff by 

-(to wit,) John Doe, on the demise of A.B. puts in his 

place 1. K. his attorney, against Richard Roe, in a plea ofx. u. with 
tresftass and ejectment of farm. 

(to wit) The said Richard Roe in person, at the 
suit of the said John Doe in the plea aforesaid. 

- (to wit) Richard Roe was attached to answer 

John Doe, 8cc. (copj^ the decta^ation to the end, omitting the 
notice, and proceed on a new line as follows ;) 

And the said R. R. in his proper person, comes and defends 
the force and injury, when, &c. and says nothing in bar or 
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preclusion of the said action of the said J. D. whereby the 
said J. D. rem|^ns therein undefended against the said R. R.: 
Therefore it is considered, that the said J. D. recover against 
the said R. R. his said term yet to come of and in the tene¬ 
ments aforesaid, with the appurtenances; and also his damages 
sustained by reason of the trespass and ejectment aforesaid:— 
And hereupon the said J. D. freely here in court remits to the 
said R. R. all such damages, costs and charges, as might or 
ought to be adjudged to him the said J. D. by reason of the 
trespass and ejectment as aforesaid : therefore, let the said 
R. R. be acquitted of those damages, costs and charges, &c,: 
—And hereupon the said J. D. prays the writ of the said lord 
the king, to be directed to the sheriff of the county aforesaid, 
to cause him to have possession of his said term yet to come 
of, and in the tenements aforesaid, with the appurtenances ; 
and it it granted to him, returnable before the said lord the 
king, <5n-wheresoever, &c. 


No. 24. 


-on (or next after) 


in the 


-year, &c. 


(to wit) Doc on the demise of A. It is ordered by 
messuages (&c.) in the consentof the 


Consent of 
attornies, 

^or the te¬ 
nant to be against Roe, for 

todifcnd fhe parish of in the said county: attornies for both 
&c.inK.H. f'Qj,^ there be several demises, say) “ Doe, parties, that C. 
on the demise of A. B. for messuages, D. be made de- 
(&c;) in the parish of in the said fendant in the 
county, and also on the demise of E. F. ^ stead of the now 
for other messuagos (&c.) in the defendant Roc, 
parioh of in the said county, against and do forthwith 
Roe;” and if the tenant appear for pari appear at the suit 
only, add, “ being part of the premises of the plaintiff; 
mentioned in the declaration.” and (if the eject¬ 

ment he hy hill) file common bail, and receive a declaration in 
an action of trespass and ejectment, for the premises in ques¬ 
tion, which said premises he the said C. D. does hereby admit 
to be or consist of, ( Here describe the premises for which it is 
intended to defend) for which Ije intends as (tenant or landlord, 
as the case may be) to defend this action of trespass and 
ejectment. And it is further ordered by the like consent, 
that the said C. D. do forthwith plead not guilty thereto; 
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and upon the trial of the issue,* confess lease entry and 
ouster, and that he was, at the time of the service of the said 
declaration, in possession of the premises hercinberoie men¬ 
tioned and specified, and insist upon the title only, otherwise 
let judgment be entered for the plaintiff against the now 
defendant Richard Roe, by default, and if upon trial of the 
said issue, the said C. D. shall not confess lease, entry, and 
ouster, and such possession as aforesaid, whereby the plaintiff 
shall not be able further to prosecute his [writ or hill) against 
the said C. D. then no costs shall be allowed for not further 
prosecuting the same, but the said C. D. shall pay costs to 
the plaintiff, in that case to be taxed by the master. And it 
is further ordered, that if up6n the trial of the said issue a 
verdict shall be giveij for the said C. D., or it shall happen 
that the plaintifl'shall not further prosecute his the said {writ 
or InU) for any other cause than for not •(' confesNing b ase, 
i ntry, ouster, and such possession as aforesaid, then the 
of the plaintiff shall pay to the said C. D. costs in that case to 
be adjudged. T. K. attorney for plainlilf, 

L. M.'^ttorncy for deAmdant. 


No. 25. 


In the Common Pleas. 


-term in the-year, &,c. t 

the-day of 

(to wit) Doe, on the demise of^ It is ordered by 
A. B. against Roc. J consent of I. K, 

attorney for the plaintiff, and L. M. attorney for (’. T). who 
claims title to tlie tenements in (jiiestion, 

which premises he, the said C. D. hereby admits to be or con.si.st 
of (heredacribe thcprcmisexjorwhkliit is inU-uded fo dijend) for 
which he intends as {laiant or landlord) to defend this action 
of trespass and ejectment, that he may be admitted defendant, 
and that the said defendant shall iininediatcly appear b / his 
attorney, wlio shall receive a declaration, and plead thereto 
file general issue, this term ; and at the trial tliereupon to he 
had, the .said defendant shall appear in his own projier person, 
or by counsel or attorney, and confess lease, entry and ouster, 
and that he was, at the time of the service of the declaration, 
in possession of the premises hcreinlicrorc incMitioned and spe- 


ConsPtil 
lliite ill 
C. P. 
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cified, and insist upon the title only, otherwise let judgment 
be entered for the plaintiff against the now defendant by de¬ 
fault. And by the like consent, it is ordered, that if upon 
trial of the said issue, the said C. D. shall not confess lease 
entry and ouster, and such possession as aforesaid, whereby 
the plaintiff shall not be able further to prosecute this action 
against the said C. D., then no costs shall be allowed for not 
further prosecuting the same, but the said C. D. shall pay 
costs to the plaintitf’s lessor in that case, to be taxed by the 
prothonotary. And it is further ordered by the like consent, 
that if upon the trial of the said issue, a verdict be found for 
the said C. 1). or it shall happen that the plaintiff shall not 
further prosecute his said actionfor any other cause than for 
not confessing lease entry and ouster, and such possession as 
aforesaid, then the lessor of the plaintiff shall pay to the said 
C. D. costs in that case to be adjudged. 

By the Court. 

xNo. 2G. 

Affidavit Irfthe King’s Bench. 

nf S^°to *>iaketh oath and saith, that no actual ouster 

authoriw of the Icssor of the plaintiff has been conniiitted by this depo- 
to confess nent, and that (as be this deponent verily believes) this eject- 
lease and jQjjy involve a question between tenants in common, or 
in K. n. joint-tenants. 

Sworn, (&c.) C.D. 

No. 27. 

Rule in Doc, Oil the demise of A. B.Upon reading the rule 

authorize . 5 made yesterday, and upon 

the tenant ||(.aring Mr. -&.C. for the lessor of the. plaintiff, and Mr. 

to confess ~ ^ ' 

ic-xseand -&c. for the tenant; it is ordered, that the defendant 

entry only. ,nto a rule for confessing lease, entry, and possession, 

and also for confessing ouster of the nominitl plaintiff, in case 
an actual ou.ster of tin; plaintiff’s lessor by the defendant shall 
he proved at the trial, bnt not otherwise. 


By the Court. 
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No. 28. 

Doe It is ordered, &c. (as in No. 24 io *) confess lease, Consent 

f , , , , .1 i- , . „Rulethcre- 

V. > entry, and that he was at the tune ot the service of on. 

Roe. J the declaration, in possession of the premises here¬ 
inbefore mentioned and specified, and also ouster of the 
nominal plaintiff, in case an actual ouster of the plaintiff’s 
lessor by the defendant shall be proved at the trial, but not 
otherwise, and insist upon the title and such actual ouster 
onlyj otherwise letjudgment be entered for the plaintiff against 
the now defendant Hoe, by default. And if upon the trial 
of the said issue, the said C. D. shall not confess lease and 
entry, and also ouster upon the condition aforesaid, whereby 
8ic. (as in No. 24. to t) confessing lease, entry, and such pos¬ 
session as aforesaid, and also ouster subject to the conditions 
aforesaid, then the lessor of the plaintiff shall pay to the said 
C» D. costs in that case to be adjudged. 

By the Court. 

No. 29. 

Doe, on the demise of A. B. u. 1 It is ordered that E. F. 

Roe.) landlord of the tenant in admitting 

possession of the premises in question in this cause, shall be 
joined and made defendant with the said tenant, if he shall fend,&c. 
appear: And the said E. F. desiring, if the said tenant shall 
not appear, that he may appear by himself, and consenting 
that in sucli case he will enter into the common rule to confess 
lease, entry, and ouster, in such manner as the said tenant 
ought, in case he had appeared ; (or if the rule he special, to 
confess lease and entrt/ onh/, say " to confess lease and entry 
only, without ouster, unless an actual ouster of the lessor of 
the plaintiff', by the said C. D. or those claiming under him, 
be proved at the trial,”) leave is given to the said E. F. pur¬ 
suant to the late act of Parliament,’ if the said tenaiit shall 
not appear, to appear by himself, and upon his entering into 
such common rule, to become defendant in the stead of the 
casual ejector, and to defend his title to the said premises 
without the said tenant: the plaintiff nevertheless is at liberty 
to sign judgment against the casual ejector ,• but execution 
thereon is stayed, until the Court shall further order. Ujion 
the motion of Mr.- By the Court. 
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PJea of 
guilty. 


Plea of 
ancieut 
demesne. 


Affidavit 
to accom¬ 
pany plea 
of ancient 
demesne. 


No. 30. 

C. D.term (8cc.) And the said, 

ats. > C. D. by L M. his attorney. 

Doe, on the demise of A. B. J comes and defends the force and 
injury, when, &c, and says that he is not guilty of the sup¬ 
posed trespass and ejectment, (or if several ousters arc laid in 
the declaration, “ of the supposed trespasses and ejectments,”) 
above laid to his charge, in manner and form as the said John 
Doe hath above thereof complained against him ; And of this 
he the said C. D. puts himself upon the country, &c. 

No. 3J. 

C. D.1 And the said-by- 

ats. > his attorney comes and de- 

Doe, on the demise of A. B.J fends the force and injury, 
when, 8lc. and says, that all the tenements and premises in 
the declaration aforesaid specified, in which the trespass and 
ejectment are above supposed to have been done, are held of 

-as of his manor of-in the county of-and 

which said manor is, and from time whereof the memory of 
man is not to the contrary was, of ancient demesne of the 
crown of the king of England, and now of our lord the king; 
and that the aforesaid tenements and premises are and for all 
the time aforesaid were pleaded and pleadable in the court of the 
same manor by patent writ of our lord the king of right close 
only and not elsewhere or otherwise ; and this he is ready to 
verify as the court shall think proper; Wherefore he prays 
judgment if the court of our said lord the king, now here will 
take cognizance of the said plea, &c. 

No. 3‘2. 

C. D. the tenant 4n possession of the premises in the decla¬ 
ration of ejectment in this cause above mentioned, maketh 
oath, and saith, that the said premises in the said declaration 
in this cause above mentioned, with the appurtenances, are 

held of-as of his manor of-in the county of 

-and which said manor is holden in ancient demesne: 

And this deponent further saith, and there is a court of ancient 
demesne held uithiii the said manor of-and that there 
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are suitors in the same court, in which said court and before 
which suitors the said A. B. the lessor of the plaintiflp above 
named might have proceeded in ,the said ejectment; and this 
deponent further saith, that to the best of tliis deponent’s 
knowledge and belief, the said A. B. the said lessor of the 
plaintiff is seized in his demesne as of fee of and in the said 
premises with the appurtenances in the said declaration of 
ejectment mentioned. 

Sworn, &c. C. D. 

No. 33. 

• # 

Afterwards, that is to say, on &c. at &c. before, (&c.) comes postea for 
the within-named John Doe, by his attorney within mentioned 

' ■' , on a non- 

and the within-named C. D. although solemnly required, suitjomot 

comes not, but makes default; therefore, let the j urors of the 
jury whereof mention is within made, be taken against him and ouster. 
1^ his default; and the jurors of that jury being summoned 
also to come, and to speak the truth of the matters within con¬ 
tained, being chosen, tried and sworn, the said C. D. although 
solemnly called to appear by himself or his counsel or attorney, 
to confess lease, entry and ouster, and possession of the pre¬ 
mises hereinbefore mentioned, doth not come, by himself or 
his counsel or attorney, nor doth he confess lease, entry, ouster, 
and possession, but therein makes default; wherefore the said 
John Doe doth not further prosecute his writ (or bill) against 
tlie said C. D. 

Tliercfore, (&c.) 

No. 34. 

{To the end of the issue, and then as follows:) At which .ludf^racnt 
day before our lord the king at Westminster comes (or in the 
Common Fleas or Exchequer “At which day comes here,”) of 
the parties aforesaid, by their attoruies aforesaid; and here-niises,\nd 

upon the said C. D. as to-parcel of the tenements in 

the said declaration mentioned, relinquishing his said plea by on a noUe 
him above pleaded, says that he cannot deny the action of the as^o'thc 
said John Doe, nor but that he the said C. D. is guilty of the residue, 
trespass and ejectment above laid to his charge, in manner 
and form as the said John Doe hath above thereof complained 
against him ; And upon this the said John Doe says, that he 
will not further prosecute his suit against the said C. D. for 
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the trespass and ejectment in the residue of the tenements 
aforesaid ; and he prays judgment, and his term yet to come 

of and in the said-with the appurtenances, parcel, &c. 

together with his damages, costs and charges by him in this 
behalf sustained: Therefore it is considered, that the said 
John Doe do recover against the said C. D. his said term yet 

to come of and in the said-with the appurtenances, 

parcel, (8tc.) and also £ -for his said damages, costs 

and charges, by the court of the said lord the king now here 
adjudged to the said John Doe, and with his assent, and also 
with the assent of the said C* D.: And let the said C, D. be 
acquitted of the said trespass and ejectment in the residue of 
the tenements aforesaid, and go thereof without day, (&c.): 
And the said John Doe prays the writ of our said lord the king, 

to be directed to the sheriff of-aforesaid, to cause him 

to have possession of his said term yet to come of and in the said 

-with the appurtenances, parcel, (&c.) and it is granted 

to him, returnable before our said lord the king on ——— 
wheresoever, (&c.) (or in the Common Pleas or Exchequer, 
“ returnable here on . &c.”) 

No. 35. { 

111 for Doe, on the demise of A. B. v.'i Upon reading a rule made 

ag inst the Roe. i in this cause on 

wh! re named, having made himself defendant in 

till land- the stead of the casual ejector, pursuant to the said rule,.and 
!wLm**niade postca in the said cause being produced and read, and a 
dffi-ndant, rule made in the same cause this day; it is ordered that the 
at the trial. Said E. F. Upon notice of this rule to be given to his attorney, 
(&c.) show cause, why the plaintiff should not have leave to 
sue out execution, upon the judgment signed against the 
casual ejector pursuant to the first mentioned rule. Upon 
the motion of Mr.- 

By the Court. 

No. 36. 

Habere fa- William the Fourth, (&c.) To the sheriff of - - 

sioaem. greeting: Whereas John Doe lately in our court before us at 
Westminster, by our writ, {qr if by hill, say “ by bill without 
our writ,”) and by the judgment of the same court recovered 
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against C. D. (or if the judgment be by default *' against 
Richard Roe,”) his terra J then and yet to come of and in 
-dwelling-houses, (&c.) (cw in the declaration in eject¬ 
ment) with the appurtenances, situate (&c.) which A. B. on 
(8tc.) had demised to the said J. D. to hold the same to the 
said J. D. and his assigns, from (&c.) for and during and 

until the full end and term of-years from thence next 

ensuing, and fully to be complete and ended, by virtue of 
which said demise, the said J. D. entered into the said tene¬ 
ments with the appurtenances, and was possessed thereof, until 
the said C. D. afterwards (to wit,) on (&c.) with force and 
arms, (&c.) entered into the said tenements with tlie ap¬ 
purtenances, which the said A. B. had demised to the said 
J. D. in manner, and for the term aforesaid, which was not 
then, nor is yet expired, and ejected the said J. D. from his 
said farm ; whereof tlie said C. D. is convicted, as appears 
to" Us of record; therefore we command you, that without 
delay you cause the said J. D. to have the possession of his 
said term yet to come of and in the tenements aforesaid, witli 
the apj)urtenances: and in what manner you shall have 
executed this our writ, make appear to ns, on wheie- 

soever we shall then be in England, (or by bill, “ to us at 
AVestminster, on next after ,”t) and have there 

(or by bill, “ havctlierc then,”) this writ. 

Witness, Charles Lord Tcnterilcn, (&;■.) 

No. 3G. (a) 

(As in preceding precedent to *;) and also his term, then, riieiike.on 
and yet to come, of and in other dwelling-houses, 

(&c.) with the appurtenances, which E. F. on, (&c.) had de¬ 
mised to the said .1. D., to hold the same to the said J. D. and 
his assigns, from, &c. for, and during, and unto, the full end 
and term of years from thence next ensuing, and 

fully to be complete and ended; by virtue of which said several 
demises, the said J. D. entered into the said several tenements 
with the appurtenances, and was possessed thereof, until the 
said C. D. afterwards, to wit, on, (&c.) with force, and arms, 

(&c.) entered into the said several tenements with the ap¬ 
purtenances, which fhe said A. B. and E, F. had respectively 
demised to the said John Doe, in manner, and for the several 
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terms aforesaid, which were not then, nor are yet expired, 
and ejected the said J. D. from his said several farms; whereof 
the said C. D. is convicted, (adding in K. B. “ as appears to 
us of record:”) therefore we command you, that without 
delay, you cause the said J. D. to have the possession of his 
said several terms, yet to come of, and in, the said several 
tenements with the appurtenances: and in what manner, 
8lc. {as in preceding ‘precedent to the end.) 

No. 37. 

The like, William the Fourth, (&c.) to the Sheriff of 

judge has greeting; Whereas at the assizes holden at in and for 

ceiiified countv of on the day of last, 

under stcit* ** * 

1 Win. IV. before Sir Nicholas Conyngham Tindal, Knt., L. C. J., (&c.) 
a cause came on to be tried, in which John Doe was the 
plaintiff, and C. D. the defendant, and in which cause the 
said John Doe sought to recover against the said C. D. his 
term, (as in precedent IS’o. 36, from J to And whereas 
at the trial of the said cause, the jury found a verdict for the 
said John Doe, and the said Sir Nicholas Conyngham Tindal 
hath duly certified on the back of the said record in the said 
action, according to the form of the statute in that case made 
and provided, his opinion that a writ of possession ought to 
issue immediately: therefore, &c. (As in precedent No. 36 
to the end.) 

No. 38. 

The like, in No. 36, to f.) We also command you, that of the 

jiidrisfor goods and chattels of the said C. D. in your bailiwick, you 

costs,by cause to be made £. which the said J. D. lately in our 
original in _ . 

K.B. said Court before us, at Westminster, aforesaid, recovered 
against the said C. D. for his damages, which he had sus¬ 
tained, as well on occasion of the trespass and ejectment 
aforesaid, as for his costs and charges by him, about his suit, 
in that behalf expended ; whereof the said C. D- is convicted, 
as appears to us of record : and have you the monies before 
us, on the return day aforesaid, wheresoever, (&c.) to be ren¬ 
dered to the said John Doe, for his damages aforesaid, 
and have there this writ. Witness, Charles Lord Tenterden. 
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No. 39. 

(As in No. 36. to f.) We also command you, that you take The like, 
the said C. D. if he shall be found in your bailiwick, and him '^adsTZj'a- 
safely keep, so that you may have his body before us, on the 
return day aforesaid, wheresoever, (&c.) to satisfy the said by original 
J. D. £. which in our said Court before us, at West-'”^'^' 
minster aforesaid, were adjudged to the said J. D., for his 
damages, which, &,c. (as in preceding precedent to the end.) 

No. 40. 

(Copy the last precedent to the end, omitting the words Tim like, 
“ and have there this writ,” and then as follows*:) and also costs in 
£. which in our Court of Parliament were adjudged to 

, • 1 r I-. 1- 1 /• /. 1 -1 anirniance 

the said J. i). according to the form of the statute m such intiie 
case made and provided, for his damages, costs, and charges, 
wdiich he had sustained and expended by reason of the delay 
of execution of the judgment aforesaid, on pretext of prose¬ 
cuting our writ of error, brought thereupon by the said C. D., 
against the said J. D. in the same Court of Parliament, the 
said judgment being there in all things affirmed: whereof the 
said C. D. is also convicted, as by the inspection of the 
record and proceedings thereof, remitted from our said Court 
of Parliament into our said Court before us, likewise appear to 
us of record; and have there this writ. Witness, (Stc.) 


No. 41. 

(As in No. 36. to “ whereof the said C. D. is convicted,” wm of re- 
(&c.) and then as follows:) and whereas we afterwards, to 

wit,in-term aforesaid, by our writ, commanded you that 

without delay you should cause the said .J. D. to have pos¬ 
session of his said term, then to come of. and in the tenements 
aforesaid, with the appurtenances; and that you should make 
known to us on a day now past, in what manner you should 
have executed that our writ: and because since the issuing of 
our said writ, it hath appeared to us, that the said judgment, 
obtained by the said ,T. D. in manner aforesaid, was irre¬ 
gularly obtained, and that our said writ thereupon issued 
improvidently and unjustly; therefore we command you,that 
if possession of the tenements aforesaid, with the apporte- 
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nances, hath by virtue of our said writ, been given or de¬ 
livered to the said J. D. then that without delay you cause 
restitution of the said tenements with the appurtenances, to 
be made to the said G. H. or his assigns, at whose instance 
the judgment aforesaid hath been set aside by our said Court, 
he the said G. 11. being landlord and owner of the tenements 
aforesaid, with the appurtenances; and that whatever has 
been done by virtue of our said writ, you deem altogether 
void, and of no effect, as you will answer the contrary at your 
peril j and in what manner, &c. (as in No. 34 to the end.) 

No. 42. 

Scire facias (As in No. 36. to this mark (K#’, and then as follows ;) and 

piainUif damages which the said .lohn Doe had 

sustained, as well on occasion of the trespass and ejectment 
aforesaid, as for his costs and charges by him, about his suit 
in that behalf expended ; whereof the said C. D. is convicted, 
as appears to us of record: And now, on the behalf of the 
said J. D. in our said Court before us, we have been informed, 
that although judgment be thereupon given, yet execution of 
that judgment still remains to be made to him; wherefore the 
said J. D. hath humbly besought us to provide him a pro¬ 
per remedy in this behalf: and we being willing that what is 
just in this behalf should be done, command you, that by 
honest and lawful men of your bailiwick, you make known 
to the said C. D. {if against the casual ejector " to the said 
Rjchard Roc, and also to- and -the tenants in pos¬ 

session of the premises aforesaid,”) that he (or they) be before 

us, on-wheresoever, t^cc.) to sliow if he has or knows of 

anything to say for himself, or (if they have or know, or 
if either of them hath or knoweth, of any thing to say 
for themselves or himself,) why the said J. D. ought not 
to have the possession of his said term yet to come of, and in 
the tenements aforesaid, and also execution of the damages, 
costs and charge.s, aforesaid, according to the force, form 
and effect of the said recovery, if it shall seem expedient for 
him so to do, and further to do and receive what our said 
Court before us shall consider of him (or them) in this behalf: 
And have there the names of those by whom you shall so 
make known to him (or them) and this writ. 

Witness, Charles Lord Tentcrdcn, (&c.) 
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No. 43. 


Doe on the demise of A. B. > Upon reading the affidavit of Rule for 
uRoe. 3 L. M. f&c.) it is ordered, 

' ' proceed- 

the lessor of the plaintiff upon notice, (&c.) show cause, why ings.tiUa 
further proceedings in this action should not be stayed, until hra^pyoint- 
a sufficient guardian be appointed for the lessor of the 
plaintiff, who will undertake to pay to the defendant such or to an- 
costs as may happen to be adjudged to him; and that in the costs, 
mean time further proededings be stayed. Upon the motion 
of Mr. ■ 


By the Court. 


No. 44. 


Doe on the*demise of A. B. Jllpon reading the affidavit of xiig 

V. Roe.5 L. M. and another, it is ordered 

that the lessor of the plaintiff, upon notice, (&c.) show cause, cosisr”^^"^ 
why further proceedings in this action should not be stayed, 
until sufficient security be given to answer the defendant his 
costs, in case the plaintiff be nonsuited, or a verdict shall be 
given for the said defendant; and that in the mean time fur¬ 
ther proceedings be stayed. Upon (&c.) 


No. 45. 

(As in No. 44, to *) the costs taxed in a former action The lik’e, 
brought in the Court of King’s Bench, on the demise of the 
lessor of the plaintiff, for the same premises, are paid ; and in costs aie 
themean time and until this Court shall otherwise order, that^fmerar- 
all further proceedings be stayed. Upon (&c.) tioniuK.iJ. 

No. 46. 

Upon reading the affidavit of G. H. it is ordered, that the The like, 
lessor of the plaintiff upon notice (&c.) shall .show cause, (&c.) 
why, upon the defendant’s bringing into this Court the prin- money, &c. 
cipal money and interest due to the lessor of the plaintiff upon 
his mortgage, and also such costs as have been expended in 
any suit or suits at law or equity upon such mortgage, his 
costs in this cause to be ascertained, computed and taxed by 
one of the prothonolaries, the money so brought into this 

E E 
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Court should not be deemed and taken to be in full satisfac¬ 
tion and discharge of such mortgage; and upon payment 
thereof to the lessor of the plaintiff, why all proceedings in this 
action should not be stayed; and why the mortgaged pre¬ 
mises, and Ihe lessor of the plaintiff’s estate and interest 
therein, should not be assigned and conveyed, at the cost and 
charges of the defendants, to such persons as shey shall 
ap})oint: and why all deeds, evidences and writings, in the 
custody of the lessor of the plaintiff, relating to the title of such 
mortgaged premises, should not be delivered up to the defend¬ 
ants, or to such person or persons as they shall for that purpose 
nominate and appoint. 

By the Court. 

No. 47. 

The like, Doc on the demise of A. B. i Upon reading the affidavit of 

ofSX* .5 defendant, it is ordered, 

in K. Ji. upon the said defendants forthwith bringing into Court the 
whole rent due and in arrear, and such sum to answer the costs 
as the master shall direct, that further proceedings in this 
cause be stayed. And it is referred to the master to compute 
the said arrears of rent, and to tax the said costs; and upon the 
said defendant’s paying the said lessor of the plaintiff what 
the said master shall find due and allow for the said rent and 
costs, that all further proceedings therein as to the non-pay- 
* juent of the said rent, be stayed. But it is further ordered, if 
the said lessor of the plaintiff has any other title to the pre¬ 
mises in question, than for the non-payment of the said rent, 
he is at liberty to proceed. Upon the motion of Mr. —. 

lly the Court. 
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A. 

ABATEMENT, , 

mode of jdeading in, 271. 

jurisdiction of another court may be pleaded in, 270. 

ancient demesne, good plea in, 272. 

not created, by death of lessor of plaintiff, 320. 

defendant, after assizes began, 332. 
plaintiff, in ancient practice, 203. 
ABATOR, not within stat. 32 lien. VIII. c. 33. 42. 
ACCORD, formerly good plea in ejectment, 270 (c) 
ACTIONS, 

real, when first disused, 10. 

statute of fines only includes, 94. 
consolidation of, 264. 361. 

ADMINISTATOR.— P'ide Personal Representative. 
ADMINISTRATION, Letters of, when evidence, 289. 300. 
ADMTTTANCE, to Copyholds, 

surrenderee cannot bring ejectmeiit before, 64. 

cannot devise before, 65. 
heir may bring ejectment before 63. 286. 

except against lord, 63. 286. 
title relates to time of surrender after, 64. 
copyholds cannot be forfeited before, 308. 
manner of proving, 287, 
to chambers, not similar to, 64 (^) 

ADVOWSON, ejectment will not lie for an, 18. 

AFFIDAVIT, 

to stay proceedings unuc 4 Geo. II. c 28. 172. 

7 Geo. II. c. 20. 362. 

for leave to plead ancient demesne, 272. 
for motion for trial at bar, 324. 
in ancient practice, of sealing lease, 201. 
of service of declaration, 

must be annexed to declaration, 243. 
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AFFIDAVIT, continued. 
of service of declaration, 
when to be made, 243. 
how to he entitled, 243. 
by and before whom to be made, 243. 
facts to be stated in, 244. 

when action founded on I Geo. IV. c. 87. 246,367. 

on 1 Wm, IV. c. 70. 247.376. 
must be positive, and why, 244. 
when more llnin one necessary, 245. 
defective, how remedied, 246. 

AfTER-MATJI, 12. 

AGENT, 

may give notice to quit, 126. 
autliority to, when to be given, 126, (6) 

agreement, 

void, when implied tenancy created by, 110. 
for lease, proviso for ri'-entry in, 188. 

what words will create, 113, &c. 
formerly equivalent to hfase, 33. 
fBr increase of rent does not alter tenancy, 144. 

ALDER CARR, 24. 

ALTERNATIVE Notice.—Notice to quit. 

AMENDMENl’ of declaration, 224. 

courts liberal in permitting, 226. 
costs, how payable in respect ol', 226. 

ANCIENT Demesne, plea of, 272. 

ANCESTOR, 

dying under disability to enter, 68. 

possessed, evidence of seisin, 281. 
descent from common, how proved, 282. 

APPEARANCE, 

how regulated by common law, 254. 

.statute, 255. 

who may appear as landlords, 257, &c. * 

of w hat term to be entered, 268. 
hotl' to be jnade, 265, &c. 

under 1 Wm. IV. c. 70. 249. 

1 Geo. IV. c. 87. 369. 
time allowed for, 248, &c. 
cannot be entered by landlord for tenant, 266. 

by parson for right to perform service, 261. 
if trick to jmtoff trial, 261. 
when pemiitted by wife alone, 261. 
by landlord, motion for, when to be made, 267. 
power once assumed by kijig’.s bench respecting, 260. 

Iiow^ lessor to proceed after, 269. 

ARTICLES of church of England, 

when proof of subscription to, necessary, 303. 

ASSIGNEE, 

of a bankrupt, may maintain ejectment, 67. 

evidence in ejectment by, 305. 
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ASSIGNEE, continued. 
of a banlirupt, 

assignment to, not breach of covenant not to assign, IGO. 
180. 191. 

of an insolvent debtor, 

may maintain ejectment, 67. 
evidence in ejectment by, 306. 
by estoppel, notwitliin 32 Henry VIII. c. 34. 7G. 
of mortgagee, may maintiiin ejectment, 01. 

wheif^exempted from giving notice to (piil, IDO. 
may defend as landlord, 200. 
evidence in ejectment by, 307. 
of reversion*," may maintain ejectment, in wliat cases, 72.189. 
evidence in ejectment by, 318. 

ASSIGNMENTS of Lease, when presumed, 318. 
ATTACHMENT, 

granted, on breach of consent rule, 264. 334. 

for disturbing sheriff in execution, 343. 
how in the case of a peer, 338. 
not granted, on consent rule, till signed by lessor, 263. 272. 
upon stat. 7 Geo. IT. c. 20. 366. 
ATTESTATION OF WITNESSES, 

to devise of freeholds, what sufficient, 290. 

how to be madtv291. 
form of, 294. 
by mark sufficient, 293. 

ATTORNEY, 

must not be lessee in ejectment, 200, (c) 
forms in ancient practice, executed by, 201. 

WJirrant of to confess judgment, when lease forfeited by, 180. 
ATTORNMENT to stranger destroys tenancy, 124. 

AWARD, ejectment will lie on, 91, 

B 

BAIL, common, 

must be filed, in what cases, 250. 
to file, when part of consent rule, 262. 
time of filing, 250. 
in error, 

notice of, iranecessary, 349. 
who may be, 349. 
sum rec^uired of, 350. 
when cluurgeable with mesne profits, 351. 
in action for mesne profits, 381. 

BAILIFF, service of declaration upon, not good, 238. 
BANKRUPT’, assignee of .—Vide Assignee of Bankrupt. 
BANKRUPTCY, 

proviso in lease to re-enter on, good, 159. 
and sale, breach of covenant to occupy, 181. 

no breach of covenant not to assign, ISO. 
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’ BANKRUPTCY continued, 

no plea to action for mesne profits, 387. 

BARGAINEE OP REVERSION, within 32 Hen. VIII. c, 34. 76. 

BEAST-GATE, 24. 

BILL OF PEACE, when granted in ejectments, 352. 

BIRTHS, how proved, 28i}, 284. 

BIS PETITUM, no objection in ejectment, 25. 

BODY POLITIC.— Vide Conwration. 

BOG, 25. 

BOIftARY OF SALT, 19. 

BREACHES, particulars of, 

lessor, how and when compelled to give, 353. 
evidence confined to breaches contained in, 317. 
rent as stated in, need not be proved; 317. 

BUILDING by encroachment, wiien to be mentioned in demise, 30. 

BURGAGE, 26. 


C. 

CAPIAS AD SATISFACIFJSTDUM, writ of. 
when lessor entitled to, for costs, 335, &c. 
when to be sued out V-y defendant for costs, 337. 

CASUAL EJECTOR. . 
in ancient practice, 

• when first used, and w hy, 13. 
suit proceeds in name of, 201. 
cannot confess judgment, 204. 
in modern practice, 

declaration against, how entitled, 207. 
under stat. 1 Wm. IV. c. 70., 207. 
judgment against, 

morion for, for want of appearance, 

when absolute in first instance, 235. 
on what founded, 243. 

not to be moved in court in common cases, 247. 
at what time to be made, 248, 249. 
on 4 Geo. 11. c. 28. 172. 

on nonsuit for not confessing, 323. 
is not within stat. 4 Geo. II. c. 28. s. 2. 170. 
rule for, when and how drawn up, 249. 
when common bail necessary before, 250. 
how and when to be signed, 252. 262. 267. 322. 
in what cases .set aside) atid how, 252. 
how entered, when some of several defendants ctmfess, 323. 
not ccpiivalent to trial under 4 Geo. II* c. 28. 170. 
CATTLE-GATE8, 24. 

CERTIORARI, wTit of, ejectment may be removed by, 203. 
CESTUI QUE TRUST, 

lease by, will not bar trustee from recovering in (jectment, 88. 

when legal estate vested in, 82, &c. 

when possession of not adverse to trustees, 50. 
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CESTUI QUE TRUST, continued, 
when demise to ht' laid by, 211, 

CESTOI QUE USE, within 32 Hen. VITT. c. 34. 70. 

" entry by will avoid fine, 100. 

CIIAMBEH,27. 

CHAPEIi, 

ejectment will lie for, 18. 
how to be described, 18. 

.service of declaration for, 238. 

CHURCH, 19. 

CTIURCHwardens, service«f declaration upon, 2.37. 

m.'iy maintain ejectment, 79. 

•• • one cjumot, 80. 

CMiEIlK OF THFi RULES, ejectment book how to beke])t by, 249. 
(’IjOSE, ejectment will lie for .i, when, 27. 

(’(LMj MINFjS in Durbitm, how described in demise, 30. 
CO-l)EFFiN DANT, landlord maybe with tenant, 2'>f7. 

CODK 'Tfi, si<^ning of, not signing of will, 292. - 

(’OMMON HAIL.—Vide Hail.' 

COMMON, Tenants in.— Fh/cTenant. 
i;OMMON, 

for what kinds of, ejectment will lie, 1.9. ^ 

encroachment on, belongs to whom,^>1. 
of pasture generallv, go<'d after a eidiet, 330. 

COMl'E'J’ENCY OF VVTTNESSES, 279, 2!F>. 

CONDITION, 

wdiat words will cre.nte, 188, 189. 
bow di.sp<'nsed with, 190. 
in leases for lives and years, dillerence of, 190. 
onci' gone, gone for ever, 190. 
di.spensat,ion of part, is of whole, 190. 
breach of.— Vide Proviso. 

CONFESSION OF LEASE, &c. 262. 

CONSENT RUliE, 
when invented, 16. 
fonn and terms ol‘, 262. 

is evidence of defemhint’.s possession, 276. 390. 

when non-.suil lor waint ol lease, &c, prevented b}', 263. 

how drawn up in case of joint-tenants, &.c. 263. 

lessor of plaintilf must join in, 2(53. 

attachment lies for brtaich of, 264. 334. 

wben to be produced at trial, 276. 321. 

CONSOLIDATION RUJiE, 264. 

(XINTEIMPT OF COURT, 

misconduct on delivery of declaration is, 20(5, {b.) 
assigning death of plaintiff for error is, 204. 
rehaise of plaintiff to tenant is, 204. 

CON'l'JNUAL CLAIM, what is, and how made, 101. 

CON USEE, of statute Merchant or Stajile, 
may maintain ejectment, 69. 
evidence by, 301. 

(DNUSORoffine. 

must have interest in ])osscs.sion, 98. 
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COPYHOLDER, 

may inaintaiu ejectment, C3. 

cannot forfeit lands before admittance, 308. 

evidence in ejectment by, 309. ^ 

devisee of, -j 

surrenderee of, J Vide Conybolds. 

heir of, 3 

lessee ol’, may mainlain ejectment, 65. 
evidence in ejectment Ijy, 309. 

COPYHOfiDS, 

not a/feclod l)y descents cast, 4^2. 
williin stat. 3i? lien. VJIL c. 34. 77. 
not williin stat. of uses, 88. 

stat. 29. Car. II. c. 3. 71. 
cannot be j^eneral occupant of, 50. 
enfraneliisement of, may be presumed, 309. 
wluit snU’udent will, to pass, 299. 
forfeiture of, cannot be before admittance, 308. 

who may Uike adMuitiij'e of, 01. 
q. if 21 Jac. 1. c. 16. operates on, 62. 
ejectment for, may be maintained, 

before admittance, by grantee*, 64. 

* by heir, 66, 

except against lord, 64. 
after admittance by devisee, ()5. 

by surrenderee, 65,213. 
evidence in ejectments I'or, 309. 
ancient demesne, no plea in ejectment for, 272. 
receii)tofcns!nmary rcjit for, does not create tenancy, 124, 
CORPORATlfWS, 

cannot make; a discontinuance, 41. 

are wdtliin 32 ilen. V'^lIJ. c. 33. 43. 

may maintain ejeetinent, 78. 

how notice to (juit to be given to, 131. 

odu-ers of, may give notices to quit, 129. 

how demise to be laid by, 215. 

how mime of to be slated in demise, 217. 

CORN INIILLS, 27. 

COSTS jtajt'ablo, 

how' under 4 Geo. II. c. 28, 167. 

1 Geo. IV^ c. 87. 339. 
by infant’s lessor, when, 338. 
by feme, afttir baron co-defendant’s death, 338. 
when to one of several defendants aiajuilied, 337. 
by stick defendants sis refuse to confess, 323. 
by lessor, to wbieli defendant he pleases, 339. 
not payable, 

by lessor, il lie join not in consent rule, 339. 
by'' lessor stung in forma paaperift,ihonifli dispaupered,339. 
by executor of lessor in any case, 335. 
to executor ol lessor on consent rule, when, 335. 
how to be recovered by lessor, 

on judguient for want of appearance, 334, 335. 
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COSTS, continued, 

how to be recovered by lessor, 

oil non-snit for not confessing, 334. 

when some of several defendants confess, 335. 

on verdict against tenant, 335. 

^ landlord, 33G. 

feme sole married before oxccuticm, 33t>. 
rule respecting, on amendments, 226. 
each defendant liable for the whole, 335. 
general remedy for recovery of, 336, 391. 
what recoverable in action for mesne profits, 385. 391. 
defendant when entitled to, by 8 & 9 W. III. c. 11. 337, 
how to be recovered, by defendant, 

in the king’s bench, 336. 
in the common pleas, 336. 
when plaintiff’s lessor is a 2 )eer, 338. 
sccurit}' granted for, in wluit cjuses, 353, &c. 

]irocce(lings stayed till payment ol‘, wh'^n, 355, 

if not paid, court, will not non-pros second ejectment, 360. 

in action for mesne jn’ofits, 

when security for granted, 382. 

certificate for necessary, if damagi'S under 40.v,, 392. 

26 . 

C( )n Ni l IRPAll'r. of lease, 

evidence, without notice to produce, 311. 

COURTS OF FQUriA, 

ousters of hniseholders formerly redre.ssed by, 8. 
application to, under 4 (ico. it. c. 28. I67 ---171. 
interference of, to ]n’event rejieated ('jeetmiiuts, 352. 
mesne ]»rofifs, before entry to avoid fine, rccoviirahlc in, 39 

COURT-ROIiLS, 

when evidence, 298. 

court will grant inspection of, 298. ^ 

COY FN ANT, writ of, 2. 

action of, will waive a forfeiture, when, 174. 

COVENANTS, 

what run with the land, 73, &c. 
are collateral, 75. 
are good, 158. 
bach of, 

who may take adviintagt; of, 190. 
when leiianey detennined by, 158. 
who may bring ejectment on, 72. 18f). 
actual entry not nccessaiy on, 93. 158. 
landlord not hound to notice, 50. 
what will he a waiver of, 192, &c. 

suspension of, 194. 

waiver of, not w'aiver of subsequent breach, l!13. 

conliiming bread 1 , 193. 
evidence in ejectment on, 

what amounts to, not to assign, 177,178. 181. 318. 

let, 179. 191. 318. 
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COVENANTS, continued, 

breach of, what amounts to, not to, 

put away, 177. 
part with, 178. 
commit waste, 182. 
exercise a trade, 182. 
to actually occupy, 181. 
insure, 183, 196. 
deliver up trees, 184. 
give notice of felling timber, 186. 
repair generally, 184. 

after notice, 184, 194. 
how afleoted by statutory enactments, 186. 
and conditions di/Terence between, 197. 
ill agi-(‘eineiit for lease, what words create, 189. 
what aflccted b}'^ hereafter in proviso, 185. 

CREDITORS may witness wills, 295. 

CROPS, growing, 

security not to take away, when to be given, 322. 
pass by writ of possession, when, 347. 
CUSTOMARY ESTATES not affected by descents cast, 42. 
CUSTOMS, 

to give tlirec or twelve months* notice to quit, good, 140, 
must be strictly pioved, 141. 
manner of proving, 287. 


D. 


DAMAGES, 

in ejectment, 

action may proceed for, though term expire, 228. 
^ lessor die, 320. 

are nominal only, 320. 

formerly comprehended real injury sustained, 379. 
in action for mesne jivofits, 391. 

DEAl’ll 


of lessor, no abatement of suit, 228. 

q. scire facias necessary after, 346. 
security gri'eu for costs ujioii, 354. 
costs not payable to defendant upon, 335. 
of defendant, not cause of error, when, 333. 

suggestion of, how entitled, 333. 
q. if scire facias necessary upon, 346. 
of idaintifT, no abatement of suit, 203. 

to assign for error, is a contempt, 204. 
of person, bow proved, 282, &c. 
presumption of, when arises, 285. 
DECLARATION, 


how framed in ancient practice, 200. 

modern practice, 15, 
action for mesne profits, 384. 
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DECLARATION, continued, 
how entitled, 207. 

under 1 Win. IV. c. 70. 208. 
may be by bill, or by original, 207. 
service of, suit commenced by, 200. 

resembles service of writ, 234. 

should be personal, 235. 

must be before essoign-day, 232. 

should be on party actually in possession, 235. 

how made in common cases, 

upon tenants in possession, 234, 235. 
wife of tenant, 236. 

-r - child or servant of tenant, 237. 
when tenant absconds, 239, &c. 
in ejectment for a chapel, 238. 

poorhousc, 237. 

when some of the houses are untenanted, 238. 
upon one tenant in possession, good against all, 
when, 236. 

wife of one tenant not good against all, 237. 

_ . not good, upon person having keys, 238. 

receiver under Court of Chancery, 238. 
irregular, when made good, 236, &c. 
court will not antedate, 242. 
tenant must give notice of, when, 256. 
may be got)d lor })art, and bad fjr part, 242. 
in action for mesne profits, 384. 
ameudmeut of, 

semhle,mo.y be before appearance, 225. 
may be in demise, term, &c. 226, &c. 
names of parties, 229. 
description of pi'emises, 229. 
not permitted to real injury ofricfendanli 227. 
DECLARATIONS 

of deceased relations, 

when evidence, 283. 
when not evidence, 284. ^ 

tenants, when evidence, 280. 
neighbours, not evidence, 284, 
not evidence, if parties living, 284,285. 

DEED, demise by, deed need not he proved, 217. 

now imnecessaTy, 216. 

DEFENDANT, 

who may be admitted, 256, &c. 
death ol, no abatement of suit when, 332. 

cause of cri’or, when, 3il3. 
evidence in ejectment, on the part of, 319. 
in action for mesne profits, who should be, 388. 
when entitled to niaJte the first addi'ess to the jury, 288. 301. 

DEMISE, in declaration, 

must be consistent with lessor’s title, 209. 277. 
court will strike out, when, 211. 
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DEMISE, continued. 

declaration, how entitled with respect to, 208. 

on a joint, lessors must have joint interest, 209. 

who may make a joint or several, 209. 

when several distinct necessary, 211, 

under a, of whole, undivided moiety may be recovered, 211. 

must be after lessor^s title accrues, 212. 

should be soon after lessor’s title accrues, and why, 212. 

not necessary to state premises to be in a parish in, 218. 

if parish is stated in, must be proved as laid, 219. 

premises, how described in, when more than one parish, 220. 

need not state exact quantities to l>e recovered, 221. 

time of laying, by heir, 212. 

posthumous^ son, 213. 
surrenderee of copyholds, 213. 
assignees of bankrupt, 213. 
under stat. 4 Geo. II. c. 28. 213. 
when fine levied, 214. 
against tenants at will, 214. 
when commencement of tenancy unknown, 214. 
how to be laid, by corporations, 215. 

overseers of a parish, 79. 
in ejectment for tithes, 217. 
by masters of colleges, &c. 218. 
infants, 218. 

period of, caution respecting, 215. 
is transitory, 203. 

may be amended after its expiration, 227. 
intendment is in favour of, after verdict, 328. 

DESCENTS CAST, 
definition of, 41. 
happen when, 41. 

doctrine o(f, not applicable to ejectments, and why, 41, («) 
summary of, 45. 

what persons arc not allected by, 42. 
right of entry, why tolled by, 41. 

^ when tolled by 42, &c. 

need not be pleaded in ejectment, 270. 

DESCRIPITON 

of premises, what certainty required in, 23. 
of parish of demised premises, material, 219. 

DEVISEES, 

not aflected by descents cast, 43. 
of copyholds, cannot devise before admittance, f!5. 
refusal to pay rent to, when no disclaimer of tenancy, 125. 
may maintain ejectment, 71. 

defend ejectment, 259. 
evidence by, of freeholds, 288, &c. 

copyholds, 298. 
tenns for years, 300. 

cannot bring ejectment for rent due to them as executors, 
176. 
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DEVISE, 

to trustees, legal estate vested in them by, when, 82, &c. 
of a term, no breach of covenant not to assign, 177. 
to witnesses to a will, when void, 295. 

when not void, 296. 
of freehold interest, how to be made, 290. 

DISCLAIMER of Tenancy, 125. 

DISCONTINUANCE, 
definition of, 35. 
happens in what cases, 85. 
dilferent modes of making, 36. 
when caused by levying a fine, 36, &c. 
law respecting, how. 4 iltered by 32 Hen. VIII. c. 28. 38. 

II Hen. Vri. c. 20. 39. 
cannot ho effected by a corj)oration, 41. 

DISSEISIN at Election, 41, (c) 

DISSEISOR, 

within stat. 32 Hen. VIII. c. 33. 43. 
donee or feolFee of, not within stat. 32 Hen. VIII. c. 33. 43. 
DISl'IlESS for rent, 

. when waiver of notice to quit, 154. 155. 174. 
insufficient, 

right of re-entry at common law waived by, 174. 

under stat, 4 Cleo. II. c. 28, not waived 
by, 174. • 

evidence of, what necessary, 317. 

DOUBLE RENT, action for, 154. 

DOUBLE VALU E, action for 132, 153. 

DOWEiR, ejectment will not lie for, before assigmnenl, 66. 


E. 


ECCLESIASTICAL PERSONS, 

not within stat. 21 .lac. I. c, 16. 46. 
demise by, how laid, 217. 

E.IECTI0NE FIRMAi:, wiit of, 7. 

ejec'i;ment, 

definition of, 1. 

formerly only action of trespass, 1. 
when term first recovered in, 9. 
how and when titles first tried in, 10. 
confined to possessory titles, and wliy, 11. 
will lie, for wliat things, 18, &♦. 
of bringing a second, 311, 

E.1 ECTOR, CASUAL.—Firfe Casual Ejector. 
ELEGIT, 

tenant by, may maintain ejectment, when, 70. 109. 

evidence in ejectment by, 301. 
judgment debtor in, 

estopped from setting uj» tenant’s interest, 70. 


% 
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ELEGIT, continued. 
judgment debtor in, 

must give notice to quit, when, 70. 

ENTRIES, 

on court rolls, when evidence, 298. 
in a bible, when evidence, 286. , 

in parsons’ books, when evidence, 303. 

ENTRY, ACTUAL, 

formerly always made, and why, 11,157. 
is still necessary, 

when line with proclamation.s levied, and why, 93. 278. 
when ancient practice is used, 200. 
is not necessary, 

if party levying fine has not a freehold interest, 97, &c. 
when fine levied at common law, 96. 
when all the proclamations not completed, 99. 
when fine is once avoided, 102. 
w'hen tine is only accepted, 99. 
in ejectment on the forfeiture of a lea.se, 158. 
on fine by joint tenant, &c. w'ithout previous ouster, 
98. 

to avoid statute of limitations, but prudent, 102. 
before fine levied, will not avoid subsequent fine, 95. 
party making must have right to enter, 96. 
time of making avoid a tine, 97. 
by whom to be made, 87. 99, 
how to be made, 100. 

tjectmeiit must be brought within a year after, 102. 

ENTRY, right of, must be in lessor, 33. 157. 

proved at the trial, and how, 275. 313. 
how taken away, 34. 
is not devisable, 97. 

' must accrue before day of demise, 212. 

')1 judgment —Vide Judgment, 
of i)lainlilO how slated in declaration, 221. 

confessed by consent rule, 262. 
when pleadable pnia darrien continuance, 274. 
of one joint tenant, &c. entry of all, 1(X). 
lease for life cannot be avoided without, 196. 

years cannot be avoided without, when, 197. 
of nonsuit for not confessing lease, &c. 263. 
may be made pending enw, w’hen, 351. 
upon demised lands, substantial time of, 146, &c. 
wnen and how iiroved in action for mesne profits, 391. 

ERROR, ♦ 

judgment quod defendens sit quietus is, 332. 
dcaUi of defendant, is not, 332. 

want of suggestion of, is, 332. 
rule not to commit waste pending, 350. 
bail in, 349. 

action for mesne profits will lie pending, 381. 
elctjit for mesne piofits may be sued out after, 393. 
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ERROR, writ of, 

will not lie, before verdict, 347. 

against casual ejector, 347. 

except in ancient practice, 347, {d) 
if defendant do not confess, 34H. 
bow brought by landlord, 348. 
no stay of execution, until bail put in, 350. 

ESCHEAT, I.ord by, 

not within 32 Hen. VIIl. c. 34. 76. 
may defend judgment, qwere, 260. 

ESSOKJN-DAY, 

declaration, must be served before, 232. 

* ■ except under 1 Win. IV. c. 70. 376. 
receipt of, must be acknowledged before, 237. 
KSTv^TE-TAIL, liow <liscoiitinued, 35. 


EVIDENCE, 

on tbe part of the lessor, 
general points of, 275. 
by heirs, at common law, 281. 

to cojiyhold lands, 28G. 

• customary, 287. 

devisees, of Irticludds, 288, &c. 

copyholds, 208. 
terms for yeai’s, 300. 
tenant by elegit, 301. 

conusees of statutes mercliant or staple, 301. 
rectors or vicars, 302. 
guardians, 305. 

• assignees of bankrupts, 305. 

insolvent debtors, 306. 
personal representatives, 306. 
mortgagees, 306. 
lords of manors, 307. 
copyholders, 309. 

los.sces of, 309. 

joint loiianfs, &c. agamst companions, 277. 
landlords against tenants, 

on the termination of leases, 310. 
notices to quit, 312. 
the forfeiture of leases, .316. 


assignees of the I’cversion, 318. 
on the part of the defendant, 319. 
in actions for mesne profits, 

when pi'ofits to be recovered, arc antecedent to demise 391. 

subsequent to demise, 3M9. 

EXECUTION, 

sheritl', may demand indemnity before, 342. 


power of, to enforce 342. 
stayed by consent rule, when, 263. 

judge’s order, when, 322. 
is made at lessor’s peril, 23. 341. 
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KXECUnON, continued. 
how to be taken out, 

on judgment for want of an appearance, 251. 
after verdict against landlord, 340. 
when some delendants die, 333. 
when a sole defendant dies, 346. 
on stat. 1 Win. IV. c. 70. 340. 
when defendant marries before execution, 346. 
cannot be taken out pending error, 360. 
not staved by writ of eiTor till bail put in, 360. 
set asifie if lessor’s right cease before writissue<l, 341. 
landlord on error brought must move to .stay, 348. 
must only be for })reiuiscs recovered, 341. 

or courts will interfere, 341. 

sometimes confined by rule to premises recovered, 342. 

how to be made by sheriff, 342, 343. 

instances of insufficient, 343, 344. 

attachment pfranlcd for disturbing, 343. 

when second granted, 344, &c. 

when scire facias necessary before, 346. 

executed, when judgments set aside after, 262. 267. 

cannot apply under 4 Geo. II. c. 28. after, 167. 

7 Geo. TI. c. 20. after, 362. 
for mesne profits, stayed until error determined, 38. 
of will, under statute of frauds, 288, &:c. 

EXECUTION, writ of. 

its nature, 340. 
how drawn up, 341. 

lessor may enter peaceably without, 339. 

5JXECUTOR.— Vide Personal Representative. 
EXTINGUISHMENT of estate, 189. 

F. 


FEME COVERT, 

cannot constitute an attorney, 201. 

devise to trustees, to suffer h) receive rents, 83. 

receipt of rent by, after scjiaration from baron, 120. 

service of declai'ation upon, 236. 

may defend ejectment against baron, when, 261. 

liable to costs, if baron co-defendant die, 338. 

judgment against, not evidence against baron, 390. 

statute of limitations nins not against, 46. 

not affected by descents cast, 42. 

baron, cannot discontinue lands of, 39. 

must avoid fine within five years, 99. 

FEOFFMENT, by tenant for years, 97. 

FIERI FACIAS, writ of, 

when lessor entitled to for costs, 336. 
when sued out by defendant for costs, 337. 
evidence, when lessor claims under, 302. 
superseded by writ of possession, wheit, 347. 
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FINE. 

when entry neces-sary to avoid, 93, S<c. 
wlien not, 95. 98. 
when uve^^d hy entry, 90. 
when di|j||H||^uance worked by, 36. 96. 
by ”0 ouster of companion. 55. 

tenant foF^^e accepting, is a forfeiture, 99. 
and non-claim, need not be ])loaded, 270. 
incbiie profits before avoidance of, how recovered, 392. 
FTSHERF, 20. 

FORFEITURE, 

by copyholder.— Vide Copyholds, 
of lease .—Vide Covenant. 

FREE I5ENCH, 65. 

FURZE and HEATH, 28. 


G. 


GAVEliKIND, 56. 

OEEBE, 

parson cannot bring ejectment for, after sequestration, 81 
evidence in ejectment for, 304. 

GORSE and FURZE, 2 m. 

GUARDIANS, 

in .socage or kstamenlary, may bring ejcctnicut, 6t! 

make actual entry for ward, 100. 
evidence in ejectments bv, 30»3. 


H. 

HABEAS CORPUS, ejectments removed from mftnor courts bv 
203. 

HABERE FACIAS POSSESSIONEM, writ of. 
nature of, 340. 

may' issue on judgeN certificate, when, 321. 
bow drawn up, 340, 341. 
return of, ‘>liould be made, 344. 
when evidence in action for mesne profits, 389. 

Vide Execution. 

H\BERE FACIAS SETSINAM, writ of. 340 
HAY-GRASS, 21, 

HEARSAY, when evidence, 283, 284. 

HEIRS, 

lime allowed for e itry of, hy 21 Jac. I. c. 16. 58. 

demise by, when to te laid, 212. 

slaying proceedings by, under 7 Geo. II. c. 20. 361- 

may defend ejectment, 259. 

are competent witnesses in ejectment, 280. 

may examine all the witnesses to a will, 297. 

c\ i(lence hv. at common law, 281. 


V F 
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flKIRS, continued, 
evidence by, 

to copyholds, 286. 
cnstomai'v, 287. 

HERAFjD’S books, evidence of pedigree, 2 
HERBA(iE, 21. 

HERKOrTAMFiNI'S, corporeal, recoverable in 



ent, 18. 


HI(^ll-WAV^2l. 
T10J*-yARD, 23. 
HOUSE. - Vide Messuaj?e. 


I. 

IMPARl/AM'J'l, new declaration formerly delivered after, 226, {h). 
JMPOSSn'.I.E YEAH, 

rejtcfedin notice to f[uit, 136. 

oxister in declaration, 323. 

TNBECTION, bow ])ioved, 303. 

INFANT, 

may inainUiin ejcctmciil, 67. 

enter at any time to avoid fine, 99. 
wlum bound by bis attorney’s acts, 120. 
must give notice toqnil, 12(>. 

seciii’ily for costs, w'hen, 218. 354. 
demise by, bow laid, 218, 
liable for costs, when, 338. 

INFERIOR CXIURTS, 

{uicient jinicticc necessary in, and why, 199. 
ejectmeuts, bow removed from, 203. 
when jurisdiction of not pleadable, 203. 
how^ ])r()cecd in, 202. 

INJUNCTION aucainst bringing ejectments, when granted, 362. 
TNSOLVEN1' DEBTOR, ‘ 

assignee of, may maintain ejectment, 67. 

e\ideuce required by. 306. 
not discharged from liability to mesne profits, 387. 
INSURANCE against fire, 

covenant for, runs with land, when, 74. 
INSTITUTION, how proved, 303. 

INTRUDER, not within 32 Hen. VTII. c. 33. 42. 

IRELAND, 

premises described by terms used in, 24. * 
securitv for costs on demise by resident in, 354. . 

ISSUE, 

must ap‘ee with declaration, 273. 
how made up, 273. 

variance between and record, bow to proccerl, when, 323. 
general, commonly left with consent rule, 265, 269. 
in action for mesne profits, 386, 
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.rOlNT-TENANTS, 

may maiut^n ejectment against co-tcnantSj when, 54, 91. 

when affected liy 21 Jac. I. c. 16, 54. * 

demise by, bow laid, 209. 

entry of one is entry of all, 100. 

possession of one is possession of all, 64,98. 

what acts of, ore ousters of companions, 04. 

fine by one no ouster of others, 98. 

notice to quit, by one will bind all, 126 (b), 128. 

to one, will bind all, when, 131. 
by agent of, how to be given, 126 (b) 
service of declaration upon, 236. 
spociid consent rule, when grained to, 2(53. 
evidence in ejectuienls by, 277. 

inav bring action against co-tenants for mesne jn’ofits, 382. . 
JUDGMENT, in eicetment,' 
is not final, 327, 351. 
possession only is rtjcovcred by, 327. 351. 
must be entered according to the verdict, 328. 
intendinciit after, in favour of claimant, 328, &c. 
how entered, relicUi renficatione, 273. 

when defendant will not confess, 322. 
whc)le jnemiscs arc recovered, 331. 
pari of whole premises arc recovered, 331. 
Mune parcels only, 301. 
sole defendant dies, 332. 
some of several die, 332. 
against/ejwe, when baron dies, 334. 
is not evidence in a second ejectment, 215. 
when evidence in action for rnesiie profits, 212. 388,389. 
when entered for want of plea, 269. 
fonnerly entered guod defmdens capiatur, 331 (r). 
casual ejector cannot confess, 204. 
proceedings to, in ancient practice, 200. 202. 
arrest of, motion for, 326. • 

against casual ejector.— Vide Casual Ejector. 
JURISDICTION, 

njay be pleaded to in ejectment, 270. 
of inferior court, cannot be pleaded when, 203. 
rule to plead to, when granted, 270. 

how drawn up, 271. 


K. 


KING, 

may maintain ejectment semhle, 78. 

how under 8 Hen. VI. c. 16, and 18 Hen. VI. c, 6. 79. 

is not within 21 J<'u*. I. c. 16. 46. 


p p 2 
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KJ4\’<i, couiinued. 

when conckuled by 9 Geo. III. e. lf>. 4(> [a). 

KnCHEN, 27 . 

KNHAVE of liAND, 24. 

« 

L. 

LADY-DAY, notice to quit Mt generally, how construed, 136. 
LAND, « 

liow to ho described in demise, 27. 
piece of, ejectinent will lie for, when, 27. 
general occupation of, what is, 105. 

LA.NDLOKD, 

juK (linjioneudi in, 158. 

tenant may dis])ufe title of, when, 270. 

In common law eaimol he sole defendanl, qnrprv, 256, 257. 

who may defend as, under 11 Geo. TJ. c. 19. 250, &c. 

ina> defend in tenant’s name, 201; 

admitted to defetid, after coijiiovii by tenant, 273. 

how to appear as, 205. 

how to ])rocced if improper person adniin< d to defend as, 260. 
when d«'fendant, judgment how signed, 203, 2()7. 
eiTor, how bronght In, 348. 

remedies for, under stat. 1 Geo. TV. c. 87. 307, &.c, 

1 AVm. IV. c. 70. 370, Ac. 
evuh'uce iti ejectments by, 

on termination of lease, 311. 
notice to quit, 312. 
forfeiture of lease, 310. 

LATITAT, 251. 

LAY 1 IMPROPRIATORS, evidence by, for tithes, 304i 
LI'ASK, _ 

hv cestui qne trust, no bar to trustee, 88. 
pjisscssion under treaty for, eOect of, 121. 
when tenancy created under a void, 110. 
w nencTitry necessary, ufxui a Ibrlieiture, to avoid, 19(5. 
cannot exist without a rev«;rsioi., 177. 
who may make a j«)int, 209. 

determinable generally at third or sixth years,how construed, 13 

assigmnent of, when presumed, 318. 

notice to jwoducc, wl.en necessary, 317. 

forfeiture of .—Vide Covenant. 

agreement for, what words will create, 113, &c. 

evidence by landlord in ejectment, on expiration of, 311. 

forleiture of, 316. 

in ancient practice, actually executed, 11, 200. 
in modena practice, feigned only, 15. 

confe.ssed by defendant, 262. 

LICENSF., to work mines, 20. 

if written required, parol insufficient, 191. 
LIMITATIONS, statute of, 45. 
who not within, 46, 62, 



INDEX. 


437 


IJMrrATIONS, 

qumrht if lord of manor bound by, upon forfoitun; bv a cojn - 
bolder, 62. 

when join tenant, &c. afl'ected by, 54. 

extension of time in second section, bow construed, 4(i. 55, vLc. 
does not operate between trustee and cestui que trust, 51. 

aj^ainst lord of manor, wben, 52. 
entry not neces.sai'y to avoid, 102. 
operation of, will bar ejectment, 45. 77. 

bbrred by i)ayincnt of interest on mortgage, 51. 
need nottfce pleaded in ejectment, 270. 
must be ])leadcd in action tor mesne profits, 386. 

LIQUOKTCK, demise of buids j»rodncing, 138. 

LODGklNGS, notice to (juit, bow regulated, 140, 
l,UNATIC, 

may maintain ejectment, 91. 

committee of, cannot maintain ejectment, 91. 

service of declaration ni)on, 241. 

stat. 21 Jac. I.c. 16, does not run against, 45. 

M. 

MADDF’iU, demise of lands producing, 138. 

MALNTENANC’E, 11, 174 (c). 
jMATS’Oll, ejectment will lie for a, 29. 

MANOR, l.ord of a, 

may maintain ejectment on a forfeiture, when, 61. 
evidence by, on a forfeiture, 308. 

on a seizure, pro defectu Icnentis, 307. 
in ejectment for mines, 308. 
qu(Pre, if 21 Jac. J.c. 16, runs agidnst a, 62. 
qufprc, if entitled to defend ejectment, 2f>0. 

MARRIACiE, how proved, 283. 285. 

MESNE PROFITS, action fur, 
wdien invented, 379. 
natm'o and uses of, 380. 

may be recovered in ejectment, when, 321, 371, 380, 
may be waived, 

for assumpsit for use and occupation, when, 380. 
for debt on 4 (»eo. 11. c. 28. 3vSl. 

11 Oco. TI. c. 19, qiuerCf'tib] (b). 
may be brought penflbg error, 381. 
is bailable at discretion, 381. 
must be brought, by whom, 382. 

against whom, 383. 
declai-atiou in, how framed, 384. 
jdeas in, what arc good, 386. 
money cannot be paid into court in, 388. 
evidence in, 

wben profits antecedent to demise recovered, 391. 
.subsequent 1o demise, 388. 

damages in, 

liiue reference to time ol dt*feudant’s occupation, 390. 



438 


INDEX. 


MESNE PROFITS, continued. 
damages in, 

not confined to rent of premises, 391. 
may include costs of ejectment, 391. 
profits before fine avoided, not recoverable as, 392. 
costs in, 

second cjcctuiciit stayed till paid, 359. 
judge must certify, it* under 40s., 392. 
when unnecessaiy after error, 393. 
law rcgaiding in Scotland, 38(> (<?). 

MESS17AOE, 

cjecinicnt will lie for, 25. 

. part of, 27. 

notice to quit, how regulated, 139. 
rent must he demanded at, when, 161. 

MICHAELMAS, 

notice to quit at generall>, how construed, 136. 
holding generally from, how' construed, 145. 

M1I.LS, 27. 

MINES, 20. 30.308. 

MOIE'ry, undivided, 

cannot he a disscissin of, 54. 
ri’coverahle on demise of whole, 211. 

^lOORand MARSH, 2H. 

MORTCACEES, 

may njain1.ain cj(*ctment, 60. 

without demanding possession, when, 108. 
afti'r notice to quit, when, 108. 
may defend as landlords, 260. 

links', not interested ill suit, 260, 
how jnoleeted hy 4 (Jeo. II. c. 28. 167. 

]>roeeedmgs h\, when stayed under 7 Clco. IJ. e. 20. 361, &.c. 

• '’nleiicc in ejcilinenls hy, 3(M). 
assignee of.— rule Assignee. 

MOimiAfiOR 

not tenant to mortgagee, 60. 108. 

eomjietint witness foi mortgaged lands, 280. 
relation of to mortgagee after forfeiture, 60 (c). 
fine lev icd by, inojierativ c, 98. 

tenant of, need not give notice of ejectment hy mortgagee, 25t). 

qiuerc, if liable lor mesne profits, €84. 
when tenant to mortgagee, 108, 109. 

MOUNTAIN, 24. 


N 


NON-SUIT, 

for not confessing lease, Ac. 

optional in ejectment by landlord, 321. 

how to proceed on, 322. 

error cannot be brought aftei, 348 
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NONSUIT, contiuued, 

for not confessing lease, &>.c. 

costs, how recoverable on, 334. 

wlicn not recoverable on, 33-5, 
le«sor liabli' to, before signing of couacnt rul«‘, 27i. 
NOTICE TO APPEAR, 

to whom to be addressed, 229. 
by whom to be subscribed, 233. 

•should specify tenn byname, 231. 

time of ajipearance of tenant, how regulated b}, 230. 

may be amended, 233. 

how framed in ancient practice, 13,200. 

in proceedings under slat. 1 Geo. fV. c. is7. 
quesrc, if necessarv in inlorior courts, 202. 

NOTICE OF TRlAIi, 

•sune as in other actions, 271. 

except under stiit. I Wm. IV. c. 70. 370. 

proceedings st.-iyed after, 3(50. 

NOTICE TO Ql‘11’, 

origin and hi'^tory of, 10-5, Ke. 

^ , must he giv<’ii, 

in eoinmou tenancic‘s from veai* to year, 100. 
under implied tenancies from year to year, 107 
to personal rei>iesrntativc.s, wlien, 12-5. 

IS not necessary, 

at expiration of lease, 10-5. 

ugi'cejiK-ni for a lease, 112. 
from mortgagee to morigagor, 00. lOtS. 
i\hen tenant attorns to another, 124. 
to midor-tenaiits of mortgagor, when, 108. 384. 
from assignee of mortgagee, when, 101), 
tune of giving, 100. 138. 142. 14(>. 
time for expinltioii ol, 

in common tenancies, 138. 112. 
in eases of lodgings, 140. 
under iinjdied tenancies, 142. 

pailicular eiistoms. or .igrcemenls, 140. 141 
when tenant enters at several iinios, 1 10. 
irregulaiity as to, how uaived, 27-5, 
general!\. at end of cnireut year,good, 142. 

ulien to be •'O framed, 142. 
on a paiticnlar da^, must be day tenancy began. 1 42. 
by ubom to bcgicen, 12(5, &e. 
to whom to he given, 130, &e. 
liow tube sened, 131. 

Iramtd, 132, &.c. 
by parol, when good, 132. 

not made good by parol consent, 156. 
must be in writing, when, 132. 
how to be addressed, 132, 
must not be alternative or ambiguous, 133. 

what so deemed, 133, &c. 


37.5 
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NOTICE TO QUIT, (xminned. 

mast contain all things comprised in the demise, 136. 

may he waived, and how, 149, &c. 

may he given hy tenant, 156. 

implied tenancy, when rebutted hy, 123. 

service of, how to he pi'oved, 312, &c. 

when and how evidence of commencement of tenancy, 314, &c. 
power of giving, necessarily incidental to tenancy from year to 
year, 106. 

evidence necessary in an ejectment on, 312, &c. 
subscn’bing witness to, unnecessary, 133. 


O. 


OCCUPATION, peniiissive, 

when tenajjcy created hy, 121, 
OCCUPANT, special, 71. 

general, 50. 

ORCHARD, 23, 

OUSI’ER, 

actual, >vhat acts amount to, 54. 

evidence of, when necessary, 51. 200. 263. 278, 
consent rule substitute for, when, 263. 
of jdaiulifli Ikjw stated in declaration, 222, &c, 
nonsuit for not confessing, 262. 
of tithes, how laid, 224. 

OVERSEERS of the poor, service of declaration upon, 237. 

may maintain ejectment, 79. 

r. 

PANN \(Uh 22. 

PARCUNERS, 

may Jiiaintaiu ejectment against ouch other, when, 55. 91. 

when affected hy 21 ,lac. 1. c. 16. 54. 56, 

demise by, how laid 209. 

entry of one is entry of all, 100. 

possession of one is possession of all, 54. 100. 

what acts of, arc ousters of companions, 54. 

fine by one, no ouster of others, 55. 

must all join in notice to quit, 127. 

notice to quit to one, will bind all, when, 131. 

service of declaration ong^SO. 

special consent rule, when granted to, 263. 

evidence in ejectments by, 277. 

may bring action for mesne profits, 382. 

PARISH REGISl'ERS, when evidence, and for what, 282. 
PARISH, 

netidnot be stated in demise, 218. 
if stated in demise, material, 218. 
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PARISH, continued. 

what description of, sufficient, 211). 
how stated when more than one, 220. 
amendment of permitted, 229. 

PARSON, 

cannot bring ejectment for glebe after secpiestration, SI. 
cannot defend for right to perform divine service, 201. 
evidence in ejectments by, 302. 

PARTICULARS of breaches, defendant entitled to, 353. 
PASSAGE-ROOM, 27. 

PASTURE OF SHEEP, 27. 

PEASE, acres of, 29. 

PEIDIGREE—and how proved, 282, &c. 

I’EER, attachment against, how granted, 338. 

PERSONAL REPRESENTATIVES, 
may maintain ejectment, 70. 

not on 4 Geo. II. c. 28. if land devised, 171. 
must give notice to (piit, 125. 
can take advantage of a forfeiture, when, 189. 
included generally, in prf)viso for executors to re-enter, 129. 
arc not bound by consent rule, 320. 
entitled to costs, when, 335. 
liable for costs, wdien, 335 
consent of, vvhen necessary to a devise, 71. 
eafidonce in ejectments by, 30G. 
when credible witnesses to prove will, 29(J. 
wives of, when credible witnesses, 296. 
not liable for mesne nrolits, when, 383. 

PLEA, 

of general issue is^jpot guilty, 270. 
special, seldom pleaded, 270. 
to jurisdiction ailowed, 270. 
ancient demesne pleadable in ejectment, 272. 
how pleaded, 272. 

accord and satisfaction, formerly a good, 270 (c). 
of rclea.se by defendant, good formerly, 204. 

lessor of pliuntitr cannot now be pleaded, 274. 
darrien contimiance, 274. 
lightly entitled, not a nullity, 269, (6). 
signing judgment for want of, 269. 
withdrawn, judgment how entered after, 273. 
in action for mesne profits, 

of general issue is not guilty,386. 
statute of limitations, good, 386. 
bankruptcy, not good, 387. 

PTjEA-ROLI/, death of defendant suggested on, 332. 

POOL OF WATER, 20. 

POSSESSION, 

adverse, 

for twenty yeai*s, good i.itlc in ejectment, 77. 

• what will amount to, 46, &c. 

not adverse, 

if parties claim urUler the same title, 47. 



442 


INDEX. 


POSSESSION, continued, * 
not adverse, 

if possession and title consistent, 47. 

against lord, if originally taken by his consent, 52. 

alder, if taken without consent, 62. 
if party claiming, was never in law dispossessed, 5:J. 
if possessor has acknowldcged claimant’s title, 5t>. 
vacant, 

undent practice necessary on, and why, 199. 
premises must be eiitircdy deserted to constitute, 199 («). 
fonmil jirocoedings on, 200. 

{ trimd facie evidence of property, 281. 
low to be delivered by sheri/f, 24. 941. 
lessor of plaintifl’inust be entitled to, 33, 275. 
recovery in pjectment is of llie, 327. 
who have a joint, 210. 

of one joint tenant, &c. is possession of all, 54. 

' of defendant, how proved, 277. 

admitted by consent rule, 262. 
demand of before ejectment, 

when necessary, 121. 
when not, 60,122. 

rOSTEA, 

how indorsed, if defendant will not confess, 322. 

if some of several will not, 323. 
when costs taxed on, 335. 

POS'l’lItllMOUS SON, demise bv, when laid, 213. 

PRACTICE, ancient, 

general detail of, 10, &c. 

iucoiu'cnicnccs attending, 13. 

when now nocessury, 199. 

how to seal lease, iLc. in, 200. 

how to jirocoed to judgment in, 201, 202. 

IK' ]K'rson adiuitted to defeud in, 201. 

1»RACT1CE, modern, 

when invented, 14. 
outline of, 15. 

not applicable to vacant possessions, 199. 

in inferior courts, 199. 

PREBENDAL STALL, 19. 

PREMISES, 

how described in demise, 22, 218. &c. 
mis-descvi])tion of, when fatal, 219. 
looalitv of, must be proved as stated, 277. 

PRESEN'I’A’I'ION, 
simoniacal void, 81. 
how proved, 303. 

PRIMA TONSURA, 21. 

PROBATE OF WllJj, when evidence, and when not, 2^. 299,300. 
PROCEEDINGS, staying of, 

how and when stayed, under 4 Geo. II. c. 28. 170, &c. 

7. Geo. II. c. 20. 361, &c. 
stayed, when variance between Issue and record, 323. 
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PROCEEDINGS, staying of, contimied. 

stayed until particulars of breaches delivered, 353. 
when stayed, until security for costs given, 

in action of ejectment, 364. 
in action for mesne prolits, 382. 

• in second ejectment, 

till costs of first paid, 365, &c. 

• action for mesne pr^^fits 

pidd, 369. 
pending error in first, 361. 
not stayed in second ejectment, 

when party in custo<ly, 369. 
until costs in equity jjaid, 369. 
when verdict obtained bv fraud, 360. 
how stayed, when two ejectments arc depending at once, 368. 361. 
several ejectments on one title, 361. 
PROCESS not sued out in ejectment, 206. 

IMIOVINCIAL 1'ERMS, premises described by, 24. 

PROVISO for re-entry, 

for non-payment of rent, 
origin of, 107. 

at common law, how enforced, KiO. 

provisions of stat. 4 Geo. 11. c. 28. respeeling, 162. 

proceedings under, J(>8, ivt*. 
stat. 11 Geo, IT. c. 19. 175, note. 

how waived, 173. 

notw.'iivcd by taking insufficient distress, when, 174. 
for breach of covenant, 

may be enforced on agreement for lease, 188. 
who may take advantage of, 191. 
reserved to lessor and lessee, lessee may enter alone, 192. 

PUIS DARRTEN CONTINUANCE, 274. 

IT'R AUTRE VIE, estates held, 71. 


Q- 

QUA 111-: EJECIT INFRA TERMTNUM, writ of, 3. 
QUAKE IMPEDIT, })alron must resort to, when,302. 
QUARTER OF IjANI), 24. 


R. 

RECEIVER IN CHANCERY, 
may give notice to qtiit, 129. 
service of declaration upon, not good, 238. 

RECORD, 

how made up, 273. 

variance between issue and, how to proceed when, 323. 
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RECTORS, 

may maintaiii ejectment, when, 80. 

confirm former tenancies, how, 120. 
evidence in ejectments by, 302. 

RE-ENTRY, proviso for, 
origin of, 157. 

bol^ug not adverse if not enforced, 50. 
operatifs only during the lease, 198. « 

for rent in arrear, 

forms at common law upon, 100. 

when now necessary, 162. 169. 
how and when to pi’oceed upon, under 4 Geo. II. c. 20 
166, &c. 

evidence in ejectment uj)on, 316. 
for breach of covenant— Fide Covenant, 
cannot be rc.«e.rved to a stranger, 191. 
right of, how waived, 149, &c. 192, &c. 

REGISTER. PARISH, when evidence, 282. 

HELICTA VEHIFICATTONE jndgmenl, how entered, 273. 
REM.MNDER-MAN, 

when required to give a notice to quit, 110. 123. 
time at which such notice must expire, 143. 

for entry of, to avoid a fine, 97. 
ladies of one no prejudice to another, 97. 
not competent witness in ejectment, 280. 

RENT, 

rc<‘ei]>t of, when tenancy created by, 107. 110, 
old doctrine respecting, 112. 
notice to quit waived by, when, 149, &.c. 
forfeiture waived hv, when, 192. 
by feme, after separation from baron, 120. 
distress for, \^hcn waiver of notice to quit, 154. 
demand of, 

when nccessury upon forfeiture, 162. 168. 
how to be made at common law, 160. 
not ncce.ssary under slat. 4 Geo. II. c. 28. 162, 

amount in particulars, need not be proved, 317. 

Jion-payment of, proviso for re-entry for.— Fide Pro\iso. 
increase of, new tenancy not created by, 144. 
refusal to pay, when disclaimer of tenancy, 125. 
usual notice to (piit required though payable quarterly, 141. 
double, action for, 154. 

in ati’ear, bow recoverable under 4 Geo, 11. c. 28. 162. 

forfeiture by reason of, how waived, 173. 
notice to proilucc recei})ts of, 312. 
action for double, 154. 381 (6). 

RENT-CHARGE, grantee of, may bring ejectment, when, 71. 
REI*LICATION, rule for, when granted, 272. 

REPLY GENERAL, defendant when entitled to, 288. 301. 
REPUTATION, when evidence, 283, &c. 

RESTITUTION, writ of. 252. 

REVERSION, assignee of —Fide Assignee. 
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llEVERSTONER, 

when required to give a notice to quit, 123 . 
time at which notice,to quit by, must expire, 143. 
when wiibin 32 lien. Vlll. c. 33. 43. 
time for entry of, to avoid a fine, 97. 
may take advantage of a forfeiture, when, 190. 
RIVULET, 20, 

ROOM, 27. 

RULES OF COURT, 

Hilary, 1649. 270. 

Michaelmas, 1654. 200 (<?). 

« 'IVinity, 14 Car. II. 251. 

♦ Car. IT. 270. 

32 Car. 11. 248. 

31 Geo. HI. 249. 

Easter, 48 Geo. III. 249. 


S. 


SCIRE FACIAS, when necessary in ejectment, 346, 393. 
'seizin IN FEE, how proved, 281. 

SIGNATURE, to will, 290. 

mark sullicient, 293. 
if sealing, sufficient, 291. 

SOC A (f E— Vide G uardians. 

Sq’AHld:., 27. 

S'l'ATUTES, 

13 Edw. I. e. 24. 6. 

4 Edw. HI. c. 7. 69. 

8 Hen. VI. c. 16. 79. 

18 Hen. VI. e. 6. 79. 

4 Hen. VH. c. 24. 93. 

11 Hen. VI1. c. 20. 39. 

27 lion. Vlll. c. 10. 8l, &:r. 

32 Hen. Vlll. c. 1. 299. 

32 Hen. VIII. c. 7. 18. 

32 Hen. VIII. c. 28. 38. 

32 Hen. VJII. c. 33. 43. 45. 

32 Hen. Vlll. c. 34. 72. 

2 & 3 Edw. VI. c. 13. 81. 

13 Eli/, c. 7. 67. 

13 Eli/, c. 10. 218. 

21 Jac.l. c. 16. 45.102. 

2 Ciu* II. c. 24. 67. 

16 & 17. Car. IT. c. H. 348. 393. 

17 Car. II. c. 8. 332. 

19 C^ar. JI. c. 6. 285. 

29 Car. II. c. 3. 71. 111. 156. 28J). 

5&6 Wm. lll.c. 12. 338. 

8 &9Wm. III. c. ll. 332.337. 

10 & 11 Wm. TIL c. 16. 213. 
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STATUTES> coni^ed, 

4 Anne, c. 16. 102. 

8 Anne, c. 14. 156. 

9 Geo. I. c. 16. 78. 

4 (xeo. II. c. 28. 134. 153. 168. 162. 213. 248. 316. 

366.367,381. 

7 Geo, II. c. 20. 361. 

11 Geo. II. c. 19. 154. 175. 255. 267. 381. 

25 Geo. II. c. 6, 295. 

9 Geo. III. c. 16. 46. 78. 

14 Geo. III. c. 78. 74. 

31 Geo. III. c. 35. 295. 

43 Geo. III. c. 75. 91. 

55 Geo. ITT. c. 12. 80. 

55 Geo. nr. c. 184. 299. 

55 Geo. III. c. 192. 299. 

1 Geo. f. 87. 246.321.322.326.339. 31)7, c^c. 380. 
6 Geo IV. c. 16. 69. 306. .333. 

1 Win. IV. c. .38. 69. 306. 

1 Wm. IV. c. 70. 208. 230. 247. 249. 321. 326. 340. 
376, &c. 

STATUTE MERCHANT.—F/rfe Conusoc. 

SUBSCRIBING Wn'NESSES, 

notice to quit should not have, and why, 133. 
to devise of fiechold, must he tliree, 290. 

• who may he, 294. 

sttrrenher, 

of term, when jircsumed, 89. 

aecoj)tanc(' of invalid notice, amounts to, 154. 
of eo]iyholds, how proved, 299. 

not necessary to will of, 299, 

unless matter of suhsl.'inee, 300. 




T. 


FENANTS, 

joint and in common. 

may maintain ejectment against co-Kmants, when, 91. 
when aflected hy 21 .J.ie. 1, c. 16. 56. 
demise by, how laid, 209. 

I’ntry of one is entry of all, 100. 
possession of one is posses.sion of all, 64. 98. 
what acts of, arc ousters of companions, 54, &c. 
fine by ont* no ouster of others, 55. 98, 
how notice to quit should be given by, 127. 
uolicti to quit to one will bind all, when, 131. 
service of declaration upon one good against all, 236. 
spt'cial consent rule, when granted to, 263. 
evidence in ejectments by, 277. 

may bring action for mesne profits against co-tenants, 382. 
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TENANTS, continued. 
in tail, 

may discontinue tlieir estates, and how^, 35, &c. 

maintain ejectment, 59. 
equitable, cannot make leases, 88. 
fine by, wbeu avoit^jd bv entry, 96. 
for life,* 

may maintain ejectment, 59. 

entry necessary to avoid fine levied by, 90. 

not necessary to avoid fine accepted by, 99. 
estates of, determinable by entry only, 19(). 
from year to year, 

may maintain ejectment, 59. 

give*iu>tice to quit, 156. 
cannot levy fine, 97. 
entry not necessary to avoid fine by, 97. 
permissive occupation may <'reatc, 121. 
origin and history of, 10.3, &c. 
estates of, bow determined, 10(5. 15(). 
who are implied, 110. 119. 121. 
not permitted to give cognoril, 273. 
at will, 

who where former] y, 105. 
who so denominated now. 106. 
mortgagors arc not, 60 (c). 108. 
tenancy of, how' determined, J2i. 
demise against, how laid, 211. 
in possession, 

decl.'irations hy, as to counueiu'cinont of lenancies, 311. 
1 k)w to scTvo declaration n})on, 234, ise. 
must give notice of delivery of declaration, whcji, 256. 
appeui'anoe by, how madi*, 26-5. 
how to act if material witnesses, 2(56. 
sci'vicc, of, (leclaiution \ipon one of t,w<.>, 23(5. 
not eornpetciit witnesses, wIk'ii, 270. 
may dispute landlord’s title, when, 32. 27(5. 
TENKMENI’, 

not siiflicietit description in ejeofnient, 25. 

unless otlicr w'ords added, 26. 
may he struck out of declaration after verdiet, 25 (y). 
TERM, 

when first recovered in ejeclment, 9. 
in declaraiion —Vide Demise, 
for years, 

not within statute of us('.s, 87. 
surrender of, when ])vcstnned, 88. 
outstanding will bar ejectment, 33. 
assignment of, not a lease, 177. 
notice to (|mt not necessary at end of, 10.5. 
TERRE-TENANl'S, 

scire facinit in ejectment must be against, 316. 

’TERRIERS, when evidence, 304. 
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INDEX. 


TITHES, ^ 

ejectment will lie for, and when, 18. 80, 
how to be de.scribed in demise, 29. 
demise of, how laid, 217. 
ouster -of, how laidy, 224. 
evidence in ejectments for, 302. 

1TTLE l^EGAL, 32. 276. 

TOMB-STONE, inscription on, proof of death, 28(5. 
TONSIJRA PRTMA, 21. 

24. 

notice of .—Vide Notice, 
how to proceed at, 

when a sole defendant will not confess, 322. 
some of several will not confess, 323. 

old practice in such case, 323 (ft), 
variance between issue and record, 323. 
da\' of demise posterior to time of, 324. 
at bar, when and how gianted, 324. 
new, how and when moved for and granted, 326. 

])rocecdings under 4 Geo. II. c. 28. not staid after, 1G7. 169. 

'FROVER, verdict in, no evidence of i)os.session, 309. 
IRUSTEES, 

may maintain ejectment, 33. 

in what cases, 81, &c. 
demises by, when necessary, 211. 
stnt. 21 Jac. 1. c. 16, runs against when, 60. 

'J’RIFSTS, when executed by statute of uses, 82, &c. 


TOWNSHIU, 
TRIAL. ^ 


IT. 


UNDEK-TENANT, 

service of declaration should he upon, 236. 
cannot disjmte original lessor’s title, 276. 
hound hj' notice to quit to tenant, 130. 
deliv(‘rv of notice to (piit to relation of, not good, 130. 
UNDERWOOD, 28. 

08E AND OCCUJ’ATION, action for, 

when waiver of notice to ijuit, 154. 

what mesne iuofils may be recovered in, 380. 

V. 

VALUE, DOUBTiE, action for, 153. 

VARIANCE between declm'ation and issue, 273. 

issue and record, 323. 
verdict and judgment, 328. 

VENIRE, how awarded when one defendant dies, 332. 
VENUE. 209. 
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VERDICT. 

is not evidence in second ejectment, 327. 
is ground of Judgment, 328. 
every intcndinont mode to .support, 328, &c. 
title defectively set out, cured by, 331. 
entered for defendants who do not appear, 323. 
scmble, will cure misjoinder of assault and battery with ejectment, 
204. 

VESTRY, 27. 

VICAR, t 

may maintain ejectment, when, 80. 
evidence in ejectinents by, 302. 


W. 

WAIVER —Vide Notice to Quit and Covenant. 

WASTE, 

can only be committed of thing demised, 182. 
security not to commit, 322. 370. 372. 

“ ' rule not to commit pending error, 3.00. 

encroachment on, qumre to whom it belongs, 51. 
iiiclosurc from, 62, 

WATER-COURSE, 21. 

WIDOW may bring ejectment for her free bench, €>6. 

not for dower before assignment, (56. 

WIFE.—Feme Covert. 

WILI., 

forms necesfjaiy to pass freeholds by, 2U0, Ac. 
how j)roved, 297. 

what siillicient to pa.ss copyhobls, 299, 
co]»y of, when evidence, 289. 299. .300. 
probate, of, when evidence, 299, 300. 
when not, 289. 

WITNESSES, 

when inconii»ctent fn)ni interest, 279. 295. 
to a devise t)f freeholds, 

how many necessary, 290, 
inode of attestation of 291. 
who may be, 295. 

not be, 296. 

co-lcssor c.'iimot be coiupelb’d to be, 281. 

credible, wbo are, 291, 

when dead, Ac. will how proved, 297. 
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PRACTICAL FORMS. 


AFt^pAyrr, 

to move for judgment against casual ejector, 398. 
of exqcuiinff power of attorney, 396. 
of service of declaration, 
u}X)n one tenant only, 402. . 

when several tenants are in possession, w3. 

service is upon one tenant and wife of another, 403. 
upon stat. 4 Geo. II. c. 28. 404. 

for rule for tenant to confess lease and entry only, 407, 'I 
to accompany plea of ancient demesne, 408, 

CONSENT OF ATTORNIES for tenant to be admitfJd to defend. 
40(5. 

CONSENT RUI.E, common, 407. 

to confess lease and entry only, 409. 

DECLARATION by original, on a single demise, 399. 

on a double demise with one ou.ster, 
^ . 401. 

with two ousters, 

f ^ 402. 

JUDGMENT for plaintiff by nil dicit, with a remittitur dumna, 405. 
<... , as to part of the premises, and Ibr 

defendant op a nolle prosequi as to tlie residue, 411. 

, L^TTER^of attorney to enter and seal a lease on the premises, 396. 
id^SE in ancient practice, 897. 

NCtoCE to appear in ancient practice, 397. 

. modern practice, 4{X). .i 

NOUCE to quit, by landlord to tenant, from year to year, 395. 
by an agent for the landlord, 395. 
where the commencement of the tliiiancy is 
doubtful, 395. 

by a tenant from year to year, 396. 








